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ADVERTISEMENT. 


j 
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1 * ® 7 * : 


Taz Book on the Enozren rtr 
of which a new Edition is here offered to 
the Public, was firſt written in French, and 
publiſhed in — Several perſons have 
n „ How I came to think 

boch a fil ſubjeR ? One of the firſt. 
2 OG te Country, that _ engages the at- 
tention of — — er — oth is bim 9 of 
. obſerving” the objects before 18 pecu- 
larity of its Government: I bad moreover 
been lately a witneſs 13 which bad 
for ſome time prevailed in the blie in 
which I was born, and of the — by 
which they were terminated. Scenes of that 
kind in a State which, though ſmall, is inde- 
pendent, and contains within itſelf the prin- 
ciples of its motions, had naturally given 
me ſome competent inſight into the real 
principles of : owing to this 
circumſtance, and i) tat alſo to ſome mo- 
derate ſhare of natural — I was — 


1 | ADVERTISEMENT. 


Alen re I was twenty-ſeven years 
old when I firſt came to this Country: after 
5 having been in it only a year, I began to 
write my work, which I publiſhed about nine 


=" SIR f b. NIL 


errors of a certain kind: I certainly was for- 
tunate in avoiding to enter 3 into thoſe 
articles with which I was not ſufficiently ac- 


quainted. 


* a [ASA "as 


The Book met with rather a favourable re- 
ception - on the 2 : drr ſucceſſive 
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5 4 angel ht "Readtion: - When i my 1 cine 
Engliſn Edition Was leg for the R 
1 1 miniſters THAT T was Vi 


3 ten hens WSU or Mit of Fog 
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able convenient! 7 ds ' afford 1. 7 EXP pen 
Printing it, 1 pretend to 25 75 That 
eit er 5 ave been; but 1 am fixni- 


of opinion, — had the like arguments in 


I 
{rvour of the , Stig Government of this 


untry, againſt republican principles, en 
ſhewn to Charles the Firſt, or his Miniſters, | 


they would 


| have very inge deftafed the 


have very deſtajed the the | 
the rom ihr — fe& of . pl 
ment from Great — 1 Ke: even from Book- 


ſellers) I had reſouree to 2 ſubſeription; and 
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iv ADVERTISEMENT. 


| After mentioning the advantages with which 
my Work has not been favoured, it is how- 
ever juſt I ſhould give an account of thoſe by 
which it has been attended. In the firſt place, 
as is above ſaid, Men of high rank have con- 
_ deſcended to give their approbation to it; and 
I take this opportunity of returning them my 


recommending my work to a Bookſeller, - coſt me ten 


tion, However, my hopes were here again confounded. 
As a gentleman, who continues' to fill an important office 
under the Crown, acciden informed me about a year 
afterwards, that the Noble Lord here alluded to, had lent 
him my French work, I had no doubt left that the copy I 
had delivered had reached his Lordſhip's hand; I ore 
preſumed to remind him by a letter, that the Book in queſ- 
tion had never been paid for; at the ſame time apologiz- 
ing for ſuch liberty from the circumſtances in which my 
late Engliſh Edition had been publiſhed, - which did not 
allow me to loſe one copy- I muſt do his Lordſhip (who 
is moreover a Knight of the Garter) the juſtice to ac- 
knowledge, no later than, a week afterwards, he ſent two 
Lily bovght them is coach, wh rock « rant, As 
Lady brought them in a coach, kk a receipt. As 
the was, by the Bookſeller's account, a fine Lady, though 
not a Peerels, it gore op concern that I was not 

ver the receipt to ber myſelf, 


tuality, I think I may be allowed to ſay a word of my 
| 4 wal before I preſumed to trouble his 
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ADVERTISEMENT. 1 
moſt humble acknowledgments. In the ſecond. 
place, after the difficulties by which the pub- 
lication of the Book had been attended and 


Followed, were overcome, I began to ſhare 


with Bookſellers in the profits ariſing from 
the ſale of it. Theſe ts I indeed thought 
to be but ſcanty and flow : but then I conſi- 
dered this was no more than the common. 

mplaint made by every Trader in regard to 


his gain, as well as by every Great Man in 
regard to his emoluments and his penfions. 


After a courſe of ſome years, the net balance 


formed by the profits in queſtion amounted to 


a certain ſum, proportioned to the bigneſs of 
the performance. And, in fine, I muſt add 
to the account of the many favours I have 
received, that I was allowed to carry on the 


above buſineſs of ſelling my book, without 


any objection being formed againſt me from 
my not having ſerved a regular apprentice- 


| ſhip, and without being moleſted by the In- 


relate, in Writings publiſhed after death, the 
_ perſonal adv 8 


by which their performan- 
ces had been followed: as for me, I have 


thought otherwiſe; and, fearing that during 
the latter part of my life I may be Gi 
engaged, I have preferred to write now the 


account of my ſucceſſes in this Country, and to 


fee it printed while I am yet living. 


Lordſhip, till I was informed, that a penſion of four thou- 
fand pounds was ſettled upon him (I could have wiſhed 
much my own Creditors had, about that time, ſhewn the 
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like tenderneſs to me), and I moreover 
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” Chapter of the 2d Book ; and three new chap- 


Dutch Bookſeller employed for 


(the 27th, B. II.) mention is made of a 


vii ADVERTISEMENT. | 


ters, the 15th, 16th, and 179th, amounti 
about fixty pages, were added to the 


ane | 


Book. Theſe three additional chapters, never '1 


having been written by me in French, have 
been inſerted in the third Edition made at 
Amſterdam, tranſlated by a perſon whom the 
that purpoſe: 
as I never had an opportunity to perule a copy 
of that Edition, I cannot ſay how well t 


Tranſlator has performed his taſk. Having 


now parted with the copy-right of the Book, 
I have farther added four new Chapters to it 


(10, 11, B. I. 19, 20, B. II.) by way of taking 
a final leave of it; and in order the "de com- 


Pletely to effect this, I may perhaps give, in 


a few months, a French Edition of the 
(which I cannot tell why I have not done ſoon- 
er), in which all the above-mentioned additi- 


ons, tranſlated by myſelf, ſhall be inſerted. 


In one of the former additional Chapters 


pecu- 
Har circumſtance attending the Engliſh Govern- 


ment, conſidered as a Monarchy, which is the 


ſolidity of the power of the Crown. As one 
proof of this peculiar ſolidity, it is remarked, 
in that Chapter, that all the Monarchs who 


ever exiſted, in any part of the world, were 


never able to maintain their ground againſt cer- 


tain powerful ſubjects (or a combination of 
them), without the aſſiſtance of 
at their conſtant command; whereas it is evi- 
dent that the power of the Crown, in England, 
is not at this day ſupported by ſuch means; 
nor even had the Engliſh Kings a guard of 


forces 


ADVERTISEMENT. ix 


more than a few ſcores of Men, when their 
power, and the exertions they at times made 
of it, were equal to what has ever been related 
of the moſt abſolute Roman Emperors. 
The cauſe of this liarity in the Engliſh. 

Government is ſaid, * — Chapter, to 
lie in the circumſtance of the great or power- 
ful Men, in England, being divided into two 
diſtinct Aſſemblies, and at the ſame time, in 
the principles on which ſuch a diviſion is forme 
ed. To attempt to give a demonſtration of 
this aſſertion otherwiſe than by facts (as is done 
in the Chapter here alluded to) would lead 
into difficulties which the Reader is little aware 
of. In general, the Science of Politics, conft- 
dered as an eæact Science, that is to ſay, as a 
Science capable of actual demonſtration, is in- 
finitely deeper than the Reader ſo much per- 
haps as ſuſpects. The knowledge of Man, on 
which ſuch a Science, with its preliminary 
axioms and definitions, 18 to be grounded, has 
hitherto remained ſurpriſingly imperfect: as one 
inſtance, how little Man is known to himſelf, 
it might be mentioned, that no tolerable expla- 
nation of that continual human phenomenon, 
laughter, has been given, as yet; and the pow- 


; |  erful complicate ſenſation which each ſex pro- 


duces in the other, ſtill remains an equally in- 
explicable myſtery, | 

To conclude the above digreſſion (which ma 
do very well for a Preface) I ſhall only add, 
that thoſe Speculators who will amuſe them- 
ſelves in ſeeking for the demonſtration of the 


* 


= ADVERTISEMENT. 


political-Fheoxem/ above. expreſſed, will ed ; 
by be led through à field of eto, 

they.will-at firſt little expect; and in their Ad 
towards attaining ſuch demenſtration, will find 
the Science, commonly called Metaphyfics, to 
be at beſt but a very ſuperficial one, and that 
the- Mathematics, or at leaſt the mathematical 
reaſonings hit herto uſed by Men, are not fo com- 
f N 2 e * rn (a) 
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Continuing to pa myſelf of the ph ence / an Aube, 


has a right to claim in a Preface, mention, as 
farther 8 of the peculiarity in the Engliſh * 
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2 abdered as IX great Ballet 6 or Dance, in Wick, 


. ADVERTISEMENT. -— 


examining what difference in the manners of 
the inhabitants of this Country may have 2 
from it, muſt come in a new Work, 5 
undertake to treat theſe jubjefts. In regard 10 
the American diſputes, what I may hereafter 
write on that account, will be introduced in a 
Work which I may at ſome future time pub- 
liſh, under the title of Hiſtoire de ＋ * 
Koi d Angleterre, or, perhaps, of Hiſtoire. & 
* de puis Pannte 11765 (that in which 
the American Stamp duty was mea Fuſques 4 
 Pannie 178—, meaning that in w. 22 an os 
mall be put to the preſent dorf ge 
N ov. "_ 
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Notwithſtanding the intention e £3 
ed, of making no > additions to the plebent . 
I have fo 1 it neceſſary, in the preſent beers 
Edition, to render ſomewhat more complete the 
 xviith Chapter, B. II. P- 271, on f. peculiar | 
Foundations of the Engiib Monarchy, as 4 Ma- 
narchy, as I found its tendency not to be very 


well unde wood ; F ang, - in fact, bet Chapter 


4 Docks ntien eltunds, a agen of of 
the American diſputes, was, I have been 4old, * 
buted to me, in which I had no ſnare. 


i ADVERTISEMENT. 


contained little more than hints on the fſub- 
ject mentioned in it: the taſk, in the courſe of 

writing, has increaſed beyond my expectation, 

and has ſwelled the Chapter to about forty 

pages beyond what it was in the former Edi- 

tion, fo as almoſt to make it a kind of a ſe- 

parate Book by itſelf. The Reader will now 

find it in ſeveral remarkable new inſtances to 

= - prove the fact of the peculiar ftabi/ity of the 
executive power of the Britiſh Crown; and 

_ eſpecially a much more complete delineation of 
the advantages that reſult from the ſtability in 

_ favour of public liberty (a). | 


Theſe advantages may be enumerated as fol- 
=_ - . lows. I. The numerous reſtraints the govern- 
ing authority is able to bear, and the exten- 
tive freedom it can afford to allow the Sub- 
fl JeR, at its expence. II. The liberty of ſpeak- 
| | ing and writing, carried to the great extent 
'n it is in England. III. The unbounded freedom 
of the Debates in the Legiſlature. IV. The 
| power to bear the conſtant union of all orders 
9 of Suhjects againſt its prerogative. V. The 
freedom allowed to all individuals to take an 
active part in Government concerns. VI. The 
ſtrict impartiality with which Juſtice is dealt to 
all Subjects, without any reſpect whatever of 
perſons. VII. The lenity of the criminal law, 


() For the ſake of thoſe Readers who like exadly to know 
in what one Edition of a book differs from another, I ſhall 
mention, that four new pages have alſo been added in the 
xvũith Chapter, viz. page 338—341, beſides a few ſhort 
notes in the courſe of the Work: for inſtance, in page 98, 
269, &. e G0 e adit 2 = 


ADVERTISEMENT. alli” 


both in regard to the mildneſs of puniſhments, 
and the frequent remitting of them, VIII. 
The ſtri& compliance of the governing Autho- 
rity with the letter of the law. IX. The need- 
leſſneſs of an armed force to ſupport itſelf by, 
and as a conſequence, the fingular fubjection of 


The above-mentioned advantages are peculiar 
to the Engliſh Government. To attempt to imi- 
tate them, or transfer them into other Coun- 
tries, with that degree of extent to which they 
are carried in England, without at the ſame 
time transferring the whole order and conjunc- 
tion of circumſtances in the Enghſh Government, 
would prove unſucceſsful attempts. Several ar- 
ticles of Engliſh liberty already appear imprac- 
ticable to be preſerved in the new American 
| Commonwealths. The Iriſh Nation have of late 
ſucceeded to imitate ſeveral very important re- 
gulations in the Engliſh Government, and are 
very deſirous to render the aſſimilation com- 
plete: yet, it is poſlible, they will find many 
inconveniences to ariſe from their endeavours, 
which do not take place in England, notwith- 
ſtanding the very great general fimilarity of cir- 

cumſtances in the two kingdoms in many. re- 
ſpects, and even alſo, we might add, notwith. 
ſtanding the reſpectable power and weight the 
Crown derives from its Britiſh dominions, both 
for defending its prerogative in Ireland, and 
preventing anaxchy, I ſay, the ſimilarity in 
many reſpeas between the two kingdoms ;” for 
this reſemblance may perhaps fail in regard to 
{ome important points: however, this is a ſub. 

ject about which I ſhall not attempt to ſay any 
ding, not having the neceſſary information, * 


„% ADVERTISEMENT. 


The laſt Chapter in che Work, e6neernihg the 
'nabrſre of the Dibifions that take plact in this 
Country, 1 Rave left in every e Edition as 
I wrote i at firſt in French. h reſpect to 
the exact manner of the Debates in Parliament, 
mentiörecd in that Chapter, 1 Hould not be able 
to ſay more at preſent than f was at that time, 
as I never had an opportunity to hear the De- 
bates in ether Houſe. In regard to the Divi- 
fens in general to which the ſpirit of party 
gives rife, I did perhaps the bulk of the Propl 
ſome iat more honour than they really deferve, 
when I repfeſerited them as bein feed: free from any 
vioteft YHpofitions in that re I have fince 
found, War, like the bub of Mankind in all 
Countries; they ſuffer themſelves to be ibfluenc- 
ed by vehement prepoſſefſious for this or that 
fie of public queſtions, common! ropor- 
tion as their knowledge of the ſubjeQs is im- 
Perfect. It is however à fact, that their political 


Pre poſfeſſons and party ſpirit are not produc. | 
— in this Country, of thoſe dangerous en- 


feqenees which might be feared from the 
warmmh with which they are ſometitties riani- 
feſted. But this fubject, of in general the 
fubject of the Political quarrels and Uivifons in 
this cowntfy, is not an article one may venture 
to mecdle with it a ſingle Chapter: I have 
therdfore let this fabRiſt, without n it. 


2 ſhall Bel obſerve, befdre I ues that | 
there is an accidental etrcumftante in the 
lids Government, which prevents Ks 
by which the Publie ate uſually from 
producing thoſe laſting ant fancotous drviſions | 
in the Community Whictr have peſtetcd ſo many 


ADVERTISEMENT. XV 


other free States, making of the ſame Nation as 
it were two diſtin People, in a kind of conſtant 
warfare with each other. The circumſtance I 
mean, is, the frequent reconciliations (common- 
ly to quarrel again afterward) that take place 
between the Leaders of parties, by which the 
moſt violent and ignorant Claſs of their partiſans 
are bewildered, and made to loſe the ſcent. By 
the frequent coalitions between Whig and Tor 

Leaders, even that party diſtinction, the mo 

famous in the Engliſh Hiſtory, has now become 


uſeleſs : the meaning of the words has thereby 


been rendered ſo perplexed that nobody can 
any longer give a tolerable definition of them; 
and thoſe perſons who now and then aim at 
gaining popularity by claiming the merit of be- 
longing to either party, are ſcarcely underſtood. 
The late Coalition between two certain Leaders 
has done away and prevented from ſettling, that 
vuoiolent party ſpirit to which the adminiſtrati- 

on of Lord Bute had given riſe, and which 
the American diſputes had carried ſtill farther. 
Though this Coalition has met with much oblo- 
quy, I take the liberty to rank myſelf in the 
number of its advocates, ſo far as the circum- 
Nance here mentioned. | 


May, 1784. 
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INTRODUCTION. 


Tas ſpirit of Philoſophy which peculiarly dif- 
tinguiſhes the preſent age, after having corrected a 
number of errors fatal to Society, ſeems: now to be 
directed towards the principles of Society itſelf ; 
and we ſee prejudices vaniſh, which are difficult to 
overcome, in proportion as it is dangerous to attack 
them (a). This riſing freedom of ſentiment, the 
neceſſary fore-runner- of political freedom, led me 
to imagine that it A I 4g the 


(a) As every popular notion which may contribute to the 
ſupport of an arbitrary Government, is at all times vigilantly 
protected by the whole ſtrength of it, political prejudices are, 
laſt of all, if ever, ſhaken off by a Nation ſubj to ſuch a 
Government. A great change in this reſpect, however, has of 


„ 1: PURE CONCEITOUTION 


Public, to be made acquainted with the principles 
of a Conſtitution on which the eye of curioſity ſeems 
now. to be univerſally turned ; and which, though 
celebrated as a model of perfection, is yet but 
little known to its admirers. 


I am aware that it will be deemed preſumptuous in 
a Man who has paſſed the greateſt part of his life 


out of England, to attempt a delineation of the En- 
gliſh Government; a ſyſtem which is ſuppoſed to be 
fo complicated as not to be underſtood or developed, 
but by thoſe who have been initiated in the myſteries 
of it from their infancy. 


But, though a foreigner in England, yet, as a 


native of a free Country, I am no ſtranger to thoſe 
circumſtances which conftitute of characteriſe Liber- 
ty. Even the great diſproportion between the Re- 
public of which I am a member, and in which I 
formed my principles, and the Britiſh Empire, has 


perhaps only contributed to facilitate my political 


inquiries. 


As the Mathematician, the better to diſcover the 


proportions he inveſtigates, * with freeing his 
cegquation from j or ſuch other quantities as 
only -perplex wit 


t * conftitating it,—ſo it 
may be advantageous to the inquirer after the cauſes 


that produce the equilibrium of a government, to 


have previouſly ſtudied them, diſengaged from the 


apparatus of fleets, armies, foreign trade; diſtant 
and extenfive dominions, in a word, from all thoſe 
brilliant circumſtances which fo greatly affect the 
external appearance of a powerful Society, but have 
no eſſential connection with the real principles of 


Ms 
late taken place in France, where this book was firſt publiſhed, 


and opinions-are now diſcuſſed there, and tenets avowed, which, 


in the time of Lewis the Fourteenth, would have appeared down- 
right blafphemy; it is to this an alluſion is made above, | 
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It is upon the paſſions of Mankind, that is, upon 
cauſes which are unalterable, that the action of the 


various parts of a State depends. The machine may 


vary as to its dimenſions, but its movement and act- 
ing ſprings ſtill remain intrinfically the ſame ; and 


that time cannot be conſidered. as loſt, which has 


been ſpent in ſeeing them act and move in a narrow- 
er ans 7: ag or be 

One other conſideration I will ſuggeſt, which is, 
that the very circumſtance of being a foreigner, may 


of itſelf be attended, 1n this caſe, with a degree of 
advantage. The Engliſh themſelves (the obſervati- 


on cannot give them any offence) having their eyes 


open, as I may ſay, upon their liberty, from their 


firſt entrance into life, are perhaps too. much 
familiariſed with its enjoyment, to inquire, with 
real concern, into its cauſes. Having acquired 


practical notions of their government, long before 


they have meditated on it, and theſe notions being 
ſlowly and gradually imbibed, they at length be- 
hold it without any high degree of ſenfibility ; 
and they ſeem to me, in this reſpect, to be like 


the recluſe inhabitant of a palace, who is perhaps 
in the worſt ſituation for attaining a complete idea 


of the whole, and never experienced the ſtriking 
effect of its external ſtructure and elevation; or, if 
you pleaſe, like a Man who, having always had a 
beautiful and extenſive ſcene before his eyes, conti- 
nues for ever to view it with indifference. 

But a ſtranger beholding at once the various parts 
of a Conſtitution diſplayed before him, which, at 
the ſame time that it carries liberty to its height, has 
guarded againſt inconveniences ſeemingly inevita- 
ble, beholding in ſhort thoſe things carried into 
execution, which he had ever regarded as more 
defirable than poſſible, he is ſtruck with a kind of 
admiration ; and it is neceſſary to be thus ſtrong- 
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ly aſſected by objects, to be enabled to reach the 
general principle which governs the. 
Not that I mean to infinuate that I have penetrat- 
ed with more acuteneſs into the Conſtitution of 
England than others; my only deſign in the above 


obſervations, was to obviate an unfavourable, though i 


natural, prepoſſeſſion; and if, either in treating of 


the cauſes which originally produced the Engliſh li- 


berty, or of thoſe by which it continues to be main- 
tained, my obſervations ſhould be found new or fin- 
- gular, I hope the Engliſh reader will not condemn 
them, but where they ſhall be found inconſiſtent 
with Hiſtory, or with daily experience. Of rea- 
ders in general I alfo requeſt, that they will not 
Judge of the principles I ſhall lay down, but from 
their relation to thoſe of human nature: a conſider- 
ation which is almoſt the only one effential, and has 
been hitherto too much neglected by the Writers on 
the ſubject of Government. 
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CHAP. I. 


Cauſes of the liberty of the Engliſh Nation. — Reaſons 
of the difference between the Government of Eng- 
land, and that of France.—-In England, the great 

er of the Crown under the Norman 1 
created an union between the Nobility and the 


W HEN the Romans, attacked on all ſides by 
the Barbarians, were reduced to the neceſſity of 
defending the centre of their Empire, they aban- 
doned Great Britain as well as ſeveral other of 
their diſtant provinces. The iſland, thus left to 
itſelf, became a prey to the Nations inhabiting the 
ſhores of the Baltic; who, having firſt deſtroyed 
the ancient inhabitants, and for a long time reci- 

rocally annoyed each other, eſtabliſhed ſeveral 
Sovereignties in the ſouthern part of the Iſland, 
afterwards called England, which at length were 
united, under Egbert, into one Kingdom. | 
The ſucceffors of this Prince, denominated the 
Anglo-Saxon Princes, among whom Alfred the Great 
and Edward the Confeſſor are particularly celebrat- 


ed, reigned for about two hundred years; but, 
though our knowledge of the = 


155 events of 


* 3 at rl * —— 9 
this early period of the Engliſh Hiſtory is in ſome 


degree exact, yet we have but vague and uncer- 


tain accounts of the nature of the Governmen 


It appears to have had little more affinity with 


the preſent Conſtitution, than the general relation, 
common indeed to all the Governments eſtabliſhed 


which thoſe Natiqns introduced. 


6 ruin eon riero 


by the Northern Nations, that of having a King and 
a Body of Nobility; and the ancient Saxon Govern- 
ment is “ left us in ſtory (to uſe the expreſſions 
* of Sir William Temple on the ſubject) but like 
« ſo many antique, broken, or defaced pictures, 
< which may ſtill repreſent ſomething of the cuſ- 
ce toms and faſhions of thoſe ages, though little of 
te the true lines, proportions, or reſemblance (a).“ 
It is at the era of the Conqueſt, that we are to 
look for the real foundation of the Engliſh Conſtitu- 
tion. From that period, ſays Spelman, nouus ſeclo- 
rum naſcitur ordo (b). William of Normandy, hav- 
ing defeated Harold, and made himſelf maſter of 


a) See his Introduction to the Hiſtory of England. 

; 8 See Spelman, Of Parkaments.—It has been a favourite 
theſis with many Writers, to pretend that the Saxon Government, 
was, at the time of the Conqueſt, by no means ſubverted ; that 
William of Normandy legally acceded to the Throne, and 
conſequently to the engagements of the Saxon Kings; and 
much argument has in particular been employed with re 

to the word Congugſt, which, it has been ſaid, in the feudal ſenſe 
only meant acquifition. Theſe opinions have been particularly 
inſiſted upon in times of popular oppoſition : and, indeed, there 
was a far greater probability of ſucceſs, in raiſing among the 


People the notions familiar to them of legal claims and lon 


eſtabliſhed cuſtoms, than in arguing with them from the no leſs 
rational, but leſs determinate, and ſomewhat dangerous doctrines, 
concerning the original rights of Mankind, and the lawfulneſs of 
at all times oppoſing force to an oppreſſive Government. | 
But if we conſider that the manner in which the public Power 
is formed in a State, is fo very eſſential a part of its Govern- 
ment, and that a thorough change in this reſpect was introduced 
into England by the Conqueſt, we ſhall not ſcruple to allow that 
a new Government was eſtabliſhed. Nay, as almoſt the whole 
landed property in the Kingdom was at that time transferred to 
other hands, a new Syſtem of criminal Juſtice introduced, and 
the language of the law moreover altered, the revolution may 
be ſaid to have been ſuch as is not perhaps to be paralleled in the 
Hiſtory of any other country, | | 
Some Saxon laws, favourable to the liberty of the people, 
were indeed again eſtabliſhed under the ſucceſſors of William; 
but the introduction of ſome new modes of proceeding in the 
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the Crown, ſubverted the ancient fabric of the 
Saxon Legiſlation : he exterminated, or expelled, ' 
the former occupiers of lands, in order to diſtribute 
their poſſeſſions among his followers; and eſtabliſhed 
the fedual ſyſtem of Government, as better adapted 
XZ to his ſituation, and indeed the only one of which 
he poſſeſſed a competent idea. BSD 
This ſort of Government prevailed alſo in almoſt 
all the other parts of Europe. But inſtead of being 
eſtabliſhed by dint of arms and all at once, as in 
England, it had only been eſtabliſhed on the Con- 
tinent, and particularly in France, through a long 
ſeries of ſlow ſucceſſive events; a difference of cir- 
cumſtances this, from which conſequences were in 
time to ariſe, as important as they were at firſt dif- 
ficult to be foreſen. 29715 ke 7 
The German Nations who paſſed the Rhine to 
conquer Gaul, were in a great degree independent. 


Courts of Juſtice, and of a few particular laws, cannot ſo long 
nds the ruling Power in the State remains the ſame, be ſaid to be 
the introduction of a new Government; and as when the lawg _ 
in queſtion were again eſtabliſhed, the public power in England 
continued in the ſame channel where the Conqueſt has placed it, - 
they were more properly new modifications of 'the Anglo-Norman 
Conſtitution, than they were the abolition of it; or fince they 
were again adopted from the Saxon Legiſlation, they were rather 
imitations of that Legiſlation, than the reſtoration of the Saxon 
Governm ent. — | x + 5 : * — 
Contented, however, with the two authorities I have above 
quoted {Spelman and Temple), I ſhall dwell no longer on a dif- 
cuſſion of the preciſe identity, or difference, of two Govern- 
ments, that is of two ideal ſyſtems, which only exiſt in the con- 
ceptions of men. Nor do I wiſh to explode a doctrine, which, 
in the opinion of ſome perſons, giving an additional ſanction 
and dignity to the Engliſh Government, contributes to increaſe 
1 their love and reſpe& for it. It will be ſufficient for my pur- 
g poſe, if the reader ſhall be pleaſed to grant that a material 
5 change was, at the time of the Conqueſt, effected in the Go. . 
vernment then exiſting, and is accordingly diſpoſed to admit 
| the proofs that will preſently be laid before him, of ſuch change 
1 Fit prepared the eſtabliſhment of the preſent Engliſh Con-. 
: Atution, | : „„ 
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Their princes had no other title to their power, but 
their own valour and the free election of the Peo- 
ple 3 and as the latter had acquired in their foreſts 


ut contracted notions of ſovereign authority, they 


followed a chief, leſs in quality of ſubjects, than 


as Companions in conqueſt. | 


Beſides, this conqueſt was not the irruption 8 TS 


foreign army, which only takes poſſeſſion of fortified 
towns. It was the general invaſion of a whole People 
in ſearch of new habitations ; and as the number of 


the Conquerors bore a great proportion to that of 
the conquered, who were at the ſame time ener- 
vated by long peace, the expedition was no ſooner 


completed than all danger was at an end, and of 


courſe. their union alſo. After dividing among 


themſelves what lands they thought- proper to oc- 
cupy, 1 ſeparated; and though their tenure 
Was at 

they depended not on the king, but on the general 
aſſembly of the nation (a). . 


Under the Kings of the firſt race, the fiefs, by the 


mutual connivance of the Leaders, at firſt became 
annual; afterwards, held for life. Under the deſ- 


cendants of Charlemain, they became heredita- 


Ty (6). And when at length Hugh Capet effected 
his own election to the prejudice of Charles of 
Lorrain, and intended to render the Crown, which 


in fact was a fief, hereditary in his own family (c), 


J The firs were originally called, terre jure bene conceſe 3 


it was not till under Charles Je Gros the term fief began to 
be in uſe. See Benericivm, Glofſ. Du Cange. _ | 


(5) Apud Francos vero, ſenſim pedetentimque, jure hereditario ad 
3 quod” . | 


Beredes tranfierunt feuda 
Fevpum—-Du Cange. | 3 | 
() Hottoman has ker beyond a doubt, in his Francogalha, 
that under the two firſt races of Kings, the Crown of France 


ſeculo nono incipir. See 


was elective. The Princes of the reigning family had nothing 
more in their favour, than the cuſtom of chuſing one of that 


* 
1 


only precarious, yet in this particular, 


. 
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be eſtabliſhed the hereditariſhip of fiefs as a gene- 
ral principle; and from this epoch, authors date 
the complete eſtabliſhment of the fedual tyſtem in 


France. 


On the other hand, the Lords, who gave their 


ſuffrages to Hugh Capet, forgot not the intereſt of 


their own ambition. They completed the breach 


of thoſe feeble ties which ſubjected them to the 
royal authority, and became every where indepen- : 


dent. They left the King no juriſdiction either 


over themſelves, or their vaſſals; they reſervedthe 


right of waging war with each other; they even 


aſſumed the ſame privilege, in certain caſes, with 


— to the King himſelf (a); ſo that if Hugh | 


of * 


Capet, by rendering the Crown hereditary,' laid 


the foundation of the 7259 03 of his famil and 


E 


bz. England, was an eee and Fadden Tanks. 


(a) The principal: of theſe caſes was, when the King refoled - 
to appoint Judges to decide a difference between himſelf and one 
of his firſt Barons; the latter had then a right to, take up arms 


againſt the King; and the ſubordinate Vaſſals were ſo dependant 
on their immetiate Lords, that they were obliged: t to 2 them 
againſt the Lord Paramount. St. Louis, though the power of 


* — 


the Crown was in his time much. increaſed, was obliged to con- 
firm both this privilege of the firſt Barons, and this obligation of 


their Vaſſals. 


(3) * The Grandees of the Kingdom, fays Mezeray, * thought | 


« that Hugh — ought to put up with all their inſults, be- 
placed the Crown on his head: nay, ſo great 


cauſe they 


„ was their licentiouſneſs, that on his writing to Audebert, 


«« Viſcount of Perigueux, ordering him to raiſe the ſiege he had 
laid to Tours, and aſking him, by way of reproach, proach, wha 
« had made him a Viſcount ? that Nobleman hau ghtily ; anſwer. 


«ee, Mot you, but thoſe who made J a King. [Non 185 Youu. | 


E mais ceux qui vous ont fait Rot. ]* 
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quence of that conqueſt which introduced it. Be- 
— this conqueſt was made by a Prince who 
kept the greater part of his army in his own pay, 
and who was placed at the head of a people over 
whom he was an hereditary Sovereign : circum- 
ſtances which gave .a totally different turn to the 

Government of that kingdom. 
Surrounded by a warlike though a conquered 
Nation, William kept on foot part of his army. 

The Engliſh, and after them the Normans them- 
ſelves, baving revolted, he cruſhed both; and the 


new King of England, at the head of victorious 


troops, having to do with two Nations Perg under 
a reciprocal check from the enmity they bore to 
each other, .and moreover equally ſubdued by a 
ſenſe of their unfortunate attempts of reſiſtance, 
found himſelf in the moſt favourable circumſtan- 
ces for becoming an abſolute Monarch; and his 
laws, thus promulgated in the midſt as it were 
of thunder and lightning, impoſed the yoke of 
deſpotiſm both on the victors and the vanquiſhed. 

He divided England into fixty thouſand two hun- 
dred and "+ woony military eſs, all held of the 
Crown ; the poſſeſſors of of Knees were, on pain of 
forfeiture, to take up arms and repair to his ſtand- 

ard on the firſt ſignal : he ſubjected not only the 
common people, but even the Barons, to all the ri- 
gours of the feudal Government : he even impoſed 
on them his tyrannical foreſt laws (a). 

He aſſumed the prerogative of impoſing taxes. 
He inveſted himſelf with the whole executive power 


(a) He prey to himſelf an _ excluſive — of killing 
game throughout England, and ęnacted the nalties — | 
all who ſhould attempt it without his permiſſion, The ſuppreſ- 
fion, or rather mitigation of theſe penalties, was one of the 
articles of the Charta de Forefla, which the Barons afterwards 
obtained by force of arms. Nullus de cetero amittat vitam, vel 


membra, pro venatione — Ch. de Foreſt. Art. 10, 


n F © 


of Government. But what was of the greateſt con- 
ſequence, he arrogated to himſelf the moſt exten- 


five judicial power by the eſtabliſhment of the 
Court which was called Aula Regis; a formidable 
tribunal, which received appeals from all the courts 


of the Barons, and decided in the laſt reſort on the 


eſtates, honour, and lives of the Barons themſelves ; 
and which, being wholly compoſed of the great 
officers of the Crown, removable at the King's plea- 


| ſure, and having the King himſelf for Preſident, kept 


dle firſt Noblemen in the Kingdom under the ſame 


controul as the meaneſt ſubject. 

Thus, while the Kingdom of France, in conſe. 
quence of the flow and gradual formation of the 
feudal government, found itſelf, in the iſſue, com- 


poſed of a number of parts fimply placed by each 


other, and without any reciprocal adherence, the 


Kingdom. of England on the contrary, in conſe- 


uence of the ſudden and violent introduction of 
the ſame ſyſtem, became a compound of parts unit- 
ed by the ſtrongeſt ties, and the rega] authority, 
by the preſſure of its immenſe weight, conſolidated 


the whole into one compact indiſſoluble body. 


To this difference in the original Conſtitution of 
France and England, that is, in the original power 
of their Kings, we are to attribute the difference, 
ſo little analogous to its original cauſe, of their pre- 


ſent Conſtitutions, This it is which furniſhes the 


ſolution of a problem which, I muſt confeſs, for 


a long time perplexed me, and explains the rea- 


ſon why, of two neighbouring Nations, fituated 
almoſt under the ſame climate, and having one 
common origin, the one has attained the ſummit of 
liberty, the other has gradually funk under an ab- 
ſolute Monarchy. „ = 
In France, he Royal authority was indeed in- 


| conſiderable; but this circumſtance was by no means 


favourable to the general liberty. The Lords were 
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every thing: and the bulk of the Nation were ac- . 
| counted nothing. All thoſe wars which were made 
on the King, had not liberty for their object; for of 
this the Chiefs already enjoyed but too great a 
ſhare : they were the mere effect of private ambi- 
tion or caprice. The people did not engage in them 
as affociates in the upper. of a cauſe common to 
all: they were dragged, blindfold and like ſlaves, 
5 to the ſtandard of their leaders. In the mean time, 
as the laws by virtue of which their Maſters were 
conſidered as Vaſſals, had no relation to thoſe by 
which they were themſelves bound as ſubjects, the 
refſtance of which they were made the inſtru- 
ments, never produced. any advantageous conſe- 
quences in their favour, nor did it eſtabliſh any 
pid or freedom that was in any caſe applicable 
to them. * „ ae 
The inferior Nobles, who ſhared in the indepen- 
dence of the ſuperior Nobility, added alſo the ef- 
fects of their own inſolence to the deſpotiſm of fo 
many Sovyereigns; and the * wearied out i; 
by ſufferings, and rendered deſperate by op- MX 
eſſion, at times attempted to revolt. But be- 
ing parcelled out into ſo many different States, 
they could never perfect. 4 agree, either in the na- 
ture, or the times of their complaints. The in- 
ſurrections, which ought to have been general, 
were only ſucceſhive. and particular, In the mean 
| time the Lords, ever uniting to avenge their com- 
* mon cauſe as Maſters, fell with irreſiſtible advan- 
tage on Men who were divided; the People were 
thus ſeparately, and by force, brought back to their 
former yoke ; and Liberty, that precious offspring, 
which requires ſo many favourable circumſtances to 
foſter it, was every where ſtifled in its birth (a), 


| (a) Tt may be ſeen in Mezeray, how the Flemings, at the time | 
of the great revolt which as cauſed, as he ſays, « by the in- 
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i length, when by conqueſts, by - eſcheats, or 


by Treaties, the ſeveral Provinces came to be e- 
united (a) to the extenfive and continually increaſ- 
ing dominions of the Monarch, they became ſub- 


« yeterate. hatred of the Nobles (les Gentils-hommes) againft the 
« people of Ghent,“ were cruſhed by the union of 'almoſt all 
the Nobility of France.—-See Mezeray, Reign of Charles VI. 
(a) The word re-union expreſſes in the French law, or Hiſto- 
ry, the reduction of a Province to an immediate dependence on 
the Crown. The French lawyers, who were at all times remark- 
' ably zealous for the „ of the Crown (a zeal which 
would not have been blameable, if it had been exerted only in 
the ſuppreſſion of lawleſs Ariſtocracy), always contended that 
vhen a province once came into the poſſeſſion of the King, even 
any private dominion of his before he acceded to the Throne, 
it became re-united for ever: the Ordonnance of Moulins, in the 
year 1566, has ſince given a thorough ſanction to theſe Principles. 
he re- union of a province _ be occaſioned, firſt, by the 
caſe juſt mentioned, of the acceſſion of the poſſeſſor of it to the 
throne : thus at the accefſion of Henry IV. (the fiſter of the 
late King being excluded by the Salic law) Navarre and Beara 
were re-united. Secondly, by the felony of the poſſeſſor, when 
the King was able to force by dint of arms, the judgment paſſed 
by the 18 he had appointed: thus the ſmall Lordſhip of - 
Ramboullet was ſeized upon by Hugh Capet ; on which authors 
remark that it was the firſt dominion that was re-united : and the 
duchy of Normandy was afterwards taken in the ſame manner 
buy Philip Auguſtus from John King of England, condemned for the 
murder of Arthur Duke of Britanny. 'Thirdly, by the laſt will of the 
poſſeſſor : Provence was re- united in this manner, under the reign 
.of Lewis XI. Fourthly, by intermarriages: this was the caſe 
of the county of Champagne, under Philip the Fair; and of 
Britanny under Francis I. Fifthly, by the failure of heirs of 
the blood, and ſometimes of heirs Ax thus Burgundy was 
ſeized upon by Lewis XI. after the death of Charles the Bold, 
Duke of that Province. Laſtly, by purchaſes: thus Philip'of 
Valois purchaſed the Barony of Montpaler; Henry IV. the 
Marquifat of Saluces; Lewis XIII. the Principality of Sedan, 


& | * | 
Theſe different Provinces, which with others united, or re-unit- 
ed, after a like manner, now compoſe the French Monarchy, not 
only thus conferred on their reſpective Sovereigns different titles, 
but alfo differed from each other with reſpect to the laws which 
they followed; and ſtill fallow; the one are governed by the Ro- 
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4 THE CONSTITUTION 
ject to their new Maſter, already trained to obedi- 


ence. The few privileges which the the Cities had 


been able to preſerve, were little feſpected by a 
Sovereign who had himſelf entered into no engage- 


ment for that purpoſe; and as the re- unions were 
made at different times, the King was always in a 


wanted a favourable culture and proper fituation. + 
\ Planted, if I may ſo expreſs mylelf, but juſt be- 


condition to overwhelm every new Province that ac- 


crued to him, with the weight of all thofe he alrea- 
dy poſſeſſed. : 3 
As a farther conſequence of theſe differences be- 
tween the times of the re-unions, the ſeveral parts 
of the Kingdom entertained no views of aſſiſting 
each other. When ſome reclaimed their privi- 
the others, long ſince reduced to ſubjection, 
had already forgotten theirs. Beſides, theſe privi- 
leges, by reaſon of the differences of the Goveraments 
under which the Provinces had formerly been held, 
were alfo almoſt every where different : the cir- 
cumſtances which happened in one place, thus 


bore little affinity to thoſe which fell out in ano- 


ther; the ſpirit of union was loſt, or rather had 
never exiſted : each Province, reſtrained within its 
particular bounds, only ſerved to inſure the gene- 


ral ſubmiſſion; and the ſame cauſes which had re- 
duced that warlike, oe Nation, to a yoke of 


ſubjection, concurred alſo to keep them under it. 
Thus Liberty periſhed in France, becauſe it 


neaththe ſurface, it preſently expanded, and ſent forth 


ſome large ſhoots; but having taken no root, it 


man law, and are called Pays de Droit crit ; the others follow 
particular cuſtoms, which in proceſs of time have, been ſet down 
in writing, and called Pays ds Droit Coutumier. In thoſe Pro- 
 vinces the people had, at times, . purchaſed privileges from their 
Princes, which in the different Provinces were alſo different, ac- 
_ong.. 6. hs. manta and. temper. of the Princes whe granted 
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was ſoon plucked up. In England, on the contra- 
ry, the ſeed lying at a great depth, and being co- 
vered with an enormous weight, ſeemed at firſt to 
be ſmothered ; but it vegetated with the greater 
force; it imbibed a more rich and abundant nou- 
riſhment; its ſap and juice became better aſſimilat- 
ed, and it penetrated and filled up with its roots 
the whole body of the ſoil. It was the exceſſive 
power of the King which made England free, be- 
cauſe it was this very exceſs that gave riſe to the 
ſpirit of union, and of concerted reſiſtance. Poſ- 
ſeſfed of extenſive demeſnes, the King found him- 
ſelf independent; veſted with the moſt formidable 
prerogatives, he cruſhed at pleaſure the moſt pow- 
erful Barons in the Realm: it was only by oP 
and numerous confederacies therefore, that thefe 
could refiſt his tyranny ; they even were compelled 
to aſſociate the People in them, and make them part- 
ners of public Liberty. „„ 
Aſſembled with their Vaſſals in their great Halls, 
where they diſpenſed their hoſpitality, deprived of 
the amuſements of more poliſhed Nations, natural- 
ly inclined, beſides, freely to expatiate on objects 
of which their hearts were full, their converſation 
naturally turned on the injuſtice of the public im- 
poſitions, on the tyranny of the judicial proceed- 
ings, and, above all, on the deteſted foreſt laws. 
Deſtitute of an opportunity of cavilling about 
the meaning of laws the terms of which were 
- preciſe, or rather diſdaining the reſource of ſo- 
phiſtry, they were naturally led to examine into 
the firſt principles of Society ; they enquired into 
the foundations of human authority, and became 
convinced, that Power, when its object is not the 
good of thoſe who are ſubject to it, is nothing 
more than the r:zght of the Aas and may be re- 
preſſed by the exertion of a ſimilar right. 
The different orders of the feudal Government, 
as eſtabliſned in England, being connected by te- 
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nures exactly finular, the ſame maxims which were 
laid down as true againſt the Lord paramount in 
behalf of the Lord of an upper fief, were likewiſe 
to be admitted againſt the latter, in behalf of the 
owner of an inferior fief. The ſame maxims were 
alſo to be applied to the poſſeſſor of a ſtill lower 
. Hef: they farther Send to the freeman, and 
to the peaſant; and the ſpirit of liberty, after hav- 
ing circulated through the different branches of 
the feudal ſubordination, thus continued to flow 
through ſucceſſive homogeneous channels; it forc- 
ed a paſlage to itſelf into the remoteſt ramificati- 
ons, and the principle of primeval equality be- 
came every where diffuſed and eſtabliſhed. A ſa- 
, cred principle, which neither injuſtice nor ambiti- 
on can eraſe; which exiſts in every breaſt, and, 
to exert itſelf, requires only to be awakened 
Inens the numerous and oppreſſed claſſes of Man- 
But when the Barons, whom their perſonal con- 


ſequenge had at firſt cauſed to be treated with cau- 
tion and regard by the Sovereign, began to be 
no longer ſo, when the tyrannical laws of the Con- 
queror became ſtill more tyrannically executed, the 
_confederacy, for which the general oppreſſion had 
paved the way, inſtantly took place. The Lord, 
| the Vaſlal, the inferior Vaſſal, all united. They 
even implored the aſſiſtance of the peaſants and 
Cottagers; and that haughty averſion with which 
on the Continent the Nobility repaid the induſ- 
trious hands which fed them, was, in England, 
compelled to yield to the preſſing neceſſity of ſet- 
ting bounds to the Royal authority. es cd 
The People, on the other hand, knew that the 
.cauſe they were called upon to defend, was a cauſe 
common to all; and were ſenſible, beſides, 
that they were the neceſſary ſupporters of it. In- 
ſtructed by the example of their Leaders, they 
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07 ENGLAND ͤ 


ſpoke and ſtipulated conditions for themſelves : 


they inſiſted that, for the future, every individual 
ſhould be intitled to the protection of the law; 
and thus did thoſe rights with which the Lords 
had ſtrengthened themſelves, in order to oppoſe 
the tyranny of the Crown, become a bulwark 
which was, in time, to reſtrain their own. 5 


CHAP. H. 


A ſecond advantage Englani had over France :—it 
| formed one undivided State: 


IT was in the reign of Henry the Firſt, about 


forty years after the Conqueſt, that we ſee the - 
above cauſes begin to operate. This Prince having 
aſcended the throne to the excluſion of his elder 


brother, was ſenſible that he had no other means 
to maintain his power than by gaining the affection 
of his ſubjects; but, at the fame time, he perceived 


that it muſt be the affection of the whole nation: he, 


therefore, not only mitigated. the rigour of the feu- 


dal laws in favour of the Lords, but alſo annexed 


as a *condition to the Charter he granted, that 


the Lords ſhould allow the ſame freedom to their 


reſpective Vaſſals. Care was even taken to aboliſh 
thoſe laws of the Conqueror which lay heavieſt on 


the lower claſſes of the People (a): 


( a) Amongſt others, the law of the Curfeu: | It might be * 


matter of curious diſcuſſion to inquire what the Anglo-Saxon + 


Government would in proceſs of time have become, and of courſe 
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Under Henry the Second, liberty took a farther 
ſtride ; and the ancient Trial by Jury, a mode of 
procedure which is at preſent one of the moſt va- 
| luable parts of the Engliſh law, made again, though 
imperfectly, its appearance.  _ | 

But theſe caufes, which had worked but ſilent- 
ly and ſlowly under the two Henrys, who were 
Princes in ſome degree juſt, and of great capa- 
city, manifeſted themſelves, at once, under the 
deſpotic reign of King John. The royal preroga- 
tive, and the foreſt laws, having been exerted by 
this Prince to a degree of exceſſive feverity, he 
| foon beheld a general confederacy formed againſt 
him : and here we muſt obſerve another circum- 
ſtance, highly advantageous, as well as peculiar to 

England was not, like France, an aggregation of 
4 number of different Sovereignties: it formed but 
one State, and acknowledged but one Maſter, one 
general title. The ſame laws, the ſame kind of 
dependence, eonfequently the ſame notions, the 
fame intereſts, prevatled throughout the whole. 

The extremities of the kingdom could, at all times, 
unite to give a check to the exertions of an unjuſt 
power. From the river Tweed to Portſmouth, 
from Yarmouth to the Land's End, all was in mo- 
tion: the agitation increaſed from the diſtance like 
the rolling waves of an extenſrve fea; and the Mo- 


the Government of England be at this preſent time, if the event 
of the Conqueſt had never taken place; which, by conferrin 

an immenſe as weil as unuſual power on the head of the feudal 
- Syſtem, compelled the Nobility to contract a laſting and ſincere 
Union with the People. It is very 1 that the Engliſh Go- 
vernment would at this day be the ſame as that which long pre- 
vailed in Scotland, where the King and Nobles engroſſed, joint- 
ly, or by turns, the power in the State, the ſame as in Sweden, 
the fame as in Denmark, countries whence the Anglo-Saxons 
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narch, left to himſelf, and deſtitute of reſources, 
ſaw himſelf attacked on all ſides by an univerſal 
combination of his ſubjects. e 

No ſooner was the Chad ſet up againſt John, 
| than his very Courtiers forſook him. In this fi- 
tuation, finding no part of his kingdom leſs irri- 
_ tated againſt him than another, having no detach- 
ed province which he could engage in his defence 
by promiſes of pardon, or of peculiar conceſſions, | 
the trivial though never-failing reſources of Go- 
vernment, he was compelled with ſeven of his at- 
tendants, all that remained with him, to ſubmit 
himſelf to the diſpoſal of his ſubje&s ; and he ſign- 
ed at Runing Mead (a) the Charter of the Foreſt, 
together with that famous charter, which, from its 
ſuperior and extenſive importance, is denominated ' 
Magna Charta. 3 M 
hy the former the moſt tyrannical part of the 
foreſt laws was aboliſhed; and by the latter, the 
rigour of the feudal laws was greatly mitigated in 
favour of the Lords. But this Charter did not ſtop 
there; conditions were alſo ſtipulated in favour of 
the numerous body of the people who had con- 
curred to obtain it, and who claimed, with ſword 
in hand, a ſhare in that ſecurity it was meant to 
eſtabliſh. It was hence inſtituted by the Great 
Charter, that the ſame ſervices which were remitted 
in favour of the Barons, ſhould be in like manner 
remitted in favour of their Vaſſals. This Charter 
moreover eſtabliſhed an equality of weights and 
meaſures throughout England ; it exempted the 
Merchants from arbitrary unpoſts, and gave: them 
liberty to enter and depart the Kingdom at 
pleaſure ; it even extended to the loweſt orders 
of the State, fince it enacted, that the Villain, 
or Bondman, ſhould 8 be ſubjet to the 


Ca. Anno 1217. 
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forfeiture of his implements of tillage. Laſtly, by 
the twenty-ninth article of the ſame Charter, it 
was enacted, that no ſubject fhould be exiled, 
or in any ſhape whatever moleſted, either in his 
perſon or effects, otherwiſe than by judgment 
of his peers, and according to the law of the 
land (a): an article fo important, that it may be 
ſaid to comprehend the whole end and deſign of po- 


litical ſocieties; and from that moment the Engliſh 


would have been a free People, if there were not 
an immenſe diſtance between the making of laws, 
and the obſerving of them. . 

But though this Charter wanted moft of thoſe 
ſupports which were neceſſary to inſure reſpect to 
it, though it did not ſecure to the poor and friend- 
Jeſs any certain and legal methods of obtaining the 
execution of it (proviſions which numberleſs tranſ- 
greſſions alone could, in proceſs of time, point 
out), yet it was a prodigious advance towards the 
eſtabliſhment of public hberty. Inſtead of the ge- 
neral maxims reſpecting the rights of the People 
and the duties of the Prince (maxims againſt which 
ambition perpetually contends, and which it ſome- 
times even openly and abſolutely denies), here was 
ſubſtituted a written law, that is, a truth admitted 
by all parties, which no longer required the ſup- 
port of argument. The rights we. privileges of 
the individual, as well in his perſon as in his 
property, became ſettled axioms. The Great 
Charter, at firſt enacted with ſo much ſolemnity, 
and afterwards confirmed at the beginning of eve- 
ry ſucceeding reign, became like a general banner 


{a} © Nullus liber homo capiatur, vel impriſonetur, vel diſſe- 
« fietur de libero tenemento ſuo, vel libertatibus, vel liberis con- 
4 ſuetudinibus ſuis ; aut utlagetur, aut exuletur, aut aliquo mo- 
do deſtruatur; nec ſuper eum ibimus, nec ſuper eum mittemus, 
* niſi per legale judicium parium ſuorum, vel per legem terræ. 
Nulli vendemus, nulli negabimus, aut differ emus, juſtitiam vel 
* rectum.“ Magna Chart. cap. Xxix. ; 
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perpetually ſet up for the union of all claſſes of 
the people; and the foundation was laid on which 
thoſe equitable laws were to riſe, which offer the 
ſame aſſiſtance to the poor and weak, as to the rich 
and powerful (a). 1 N WES Pla ; 
Under the long reign of Henry the Third, the 
differences which aroſe between the King and the 
Nobles, rendered England a ſcene of confuſion. 
Amidſt the viciſſitudes which the fortune of war 
produced in their mutual conflicts, the People be- 
came ſtill more and more ſenſible of their import- 
ance, and ſo did in conſequence both the King 
and the Barons alſo, Alternately courted by both 
parties, they obtained a confirmation of the Great 
Charter, and even the addition of new privileges, 
by the ſtatutes of Merton and of Marlebridge. 
But I haſten to reach the grand epoch of the reign 
of Edward the Firſt; a Prince, who, from his 
numerous and prudent laws, has been denominat- 
ed the Engliſh Juſtinian. „ 
Poſſeſſed of great natural talents, and ſucceeding 
a Prince whoſe weakneſs and injuſtice had render- 


{a) The reader, to be more fully convinced of the reality of 
the cauſes to which the liberty of England has been here aſcrib- 
ed, as well as of the truth of the obſervations made at the ſame 
time on the ſituation of the people of France, needs only to 

compare the Great Charter, ſo extenſive in its proviſions, and in 
which the Barons ſtipulated in favour even of the Bondman, 
with the treaty concluded between Lewis the Eleventh and ſeve- 
ral of the Princes and Peers of France, intitled, A Treaty made 
at St, Maur, between the Dukes of Normandy, Calabre, Bretagne, id 
Bourbonnois, Auvergne, Nemours ; the Counts of Charolois, Armag- 
nac, and St. Pol, and other Princes of France, riſen up in ſupport - 
of the public good, of the one part; and King Lewis the Eleventh © 
of the other, Ofober 29, 1465. In this Treaty, which was made 
in order to terminate a war that was called the war for the Public 
good {pro bono Publico), no proviſion was made but concerning 
the particular power of a few Lords: not a word was inſerted in 
favour of the people. This treaty may be ſeen at large in the 
pieces. juſtificatives annexed to the Memoires de Philippe de Cominer. 
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ed his reign unhappy, Edward was ſenfible that 
nothing but a ſtrict adminiſtration of juſtice, could, 
on the one fide, curb a Nobility whom the troubles 
of the preceding reign had rendered turbulent, 
and, on the other, appeaſe and conciliate the peo- 
ple, by ſecuring the property of individuals. To 
this end, he made juriſprudence the principal ob- 
Je of his attention; and ſo much did it improve 
under his care, that the mode of proceſs became 
fixed and ſettled ; Judge Hale going even ſo far as 
to affirm, that the Engliſh laws arrived at once, & 
qua ſi per ſaltum, at perſection, and that there has 
been more improvement made in them during the 
ff thirteen years of the reign of Edward, than 
the ages ſince his time have done. | | 
But what renders this æra particularly intereſt. 
ing, is, that it affords the firſt inſtance of the ad- 
miſſion of the Deputies of Towns and Boroughs 
into (a) Parliament. „ 
Edward, continually engaged in wars, either 
inſt Scotland or on the Continent, ſeeing more- 
ever his demeſnes conſiderably diminiſhed, was 
frequently reduced to the moſt preſſing neceſſities, 
But though, in conſequence of the ſpirit of the 
times, he frequently indulged himſelf in particu- 
lar acts of injuſtice, yet he perceived that it was 
impoſſible to extend a general oppreſſion over a 
body of Nobles, and a People, who fo well knew 


how to unite in a common cauſe, In order to raiſe 


ſubſidies; therefore, he was obliged to employ a 
new method, and to endeavour to obtain through 
the conſent of the People, what his Predeceſſors 
had hitherto expected from their own power. The 
ſheriffs were ordered to invite the Towns and Bo- 
roughs of the different Counties to ſend Deputies 


ou. I ow _ legal Fn; for the Fond of Leiceſter, 
who had ufurped the power during part e preceding rei 
had called ſuch Deputics up to Parliament before. * 
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to Parliament; and it is from this æra that we are 
to date the origin of the Houſe of Commons (a). 
It muſt be confeſſed, however, that theſe Depu- 
ties of the People were not, at firſt, poſſeſſed of 
any conſiderable authority. They were far from 
enjoying thoſe extenſive privileges which, in theſe 
days, conſtitute the Houſe of Commons a colla- 
teral part of the Government : they were in thoſe 
times called up only to provide for the wants of 
the King, and approve of the reſolutions taken by 
him and the afſembly of the Lords (b). But it 
was nevertheleſs a great point gained, to have ob- 
tained the right of uttering their complaints, aſ- 
ſembled in a body and in a legal way to have ac- 
quired, inſtead of the dangerous reſource of in- 
ſurrections, a lawful and regular mean of influen- 
eing the motions of the Government, and thence- 
forth to have become a part of it. Whatever diſ- 
advantage might attend the ſtation at firſt allotted to 
the Repreſentatives of the People, it was ſoon to 
be compenſated by the preponderance the People 
neceſſarily acquire, when they are enabled to act 
and move with method, and eſpecially with con- 
cert (%, Fs 


(a) Anno 1295. | | 1 
{b) The end mentioned in the Summons ſent to the Lords, 

was de arduis negotits regni trafaturi, & conſilium impenſuri : the 
Summons ſent to the Commons was, ad faciendum & conſentien- 
dum. The power enjoyed by the latter was even inferior to what 
they might have expected from the Summons ſent to them: In 
« moſt of the ancient Statutes they are not ſo much as named; 
« and in ſeyeral, even when they are mentioned, they are diſtin- 
“ guiſhed as petitioners merely, the Aſſent of the Lords being 
* expreſſed in contradiſtinction to the Requeſt of the Commons. 
See on this ſubject the Preface to the Collection of the Statutes 
at Large, by Ruff head, and the authorities quoted therein. 
(<) France had indeed alſo her aſſemblies of the General E- 
ſtates of the Kingdom, in the ſame manner as England had her 
Parliament; but then it was only the Deputies of the Towns 
within the particular domain of the Crown, that is, for a very 
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And indeed this privilege of naming Repreſen- 


tatives, inſignificant as it might then appear, pre- 
ſently manifeſted itſelf by the moſt conſiderable 
effects. In ſpite of his reluctance, aud after many 


evaſions unworthy of ſo great a king, Edward was 


obliged to confirm the Great Charter; he even 
confirmed it eleven times in the courſe of his reign. 
It was moreover enacted, that whatever ſhould be 


done contrary to it, ſnould be null and void; that it 


ſhould be read twice a year in all Cathedrals; and 
that the penalty of excommunication ſhould be de- 
nounced againſt any one who ſhould preſume to 
violate it (a). ; 


At length he converted into an eſtabliſhed law | 


a privilege of which the Engliſh had hitherto had 


only a precarious enjoyment ; and in the ſtatute 


de Tallagio non concedendo, he decreed; that no tax 
ſhould be laid, nor impoſt levied, without the joint 


conſent of the Lords and Commons (. A moſt 


important Statute this, which, in conjunction with 
Magna Charta, forms the baſis of the Engliſh Conſti- 


tution. If from the latter the Engliſh are to date 


the origin of their liberty, from the ſormer they 
are to date the eſtabliſhment of it; and as the 
Great Charter was the bulwark that protected the 
freedom of individuals, ſo was the Statute in que- 


ſmall part of the Nation, who, mider the name of the Third 


Eftate, were admitted in thoſe Eſtates ; and it is eaſy to conceive 
that they acquired no great influence in an aſſembly of Sove- 
reigns who gave the law to their Lord Paramount. Hence, 
when theſe diſappeared, the maxim became immediately eſtabliſh- 
ed, The will of the King is the will of the Law. In old French, 
Qui weut le Roy, fr veut la Loy. e 5 

{a) Confirmationes Chartarum, cap. 2, 3, 4. 5 2% 

(5) „Nullum e. vel auxilium, per nos, vel hæredes 
© noſtros, in regno noſtro ponatur ſeu levetur, fine voluntate & 
* aſſenſu Archiepiſcoporum, Epiſcoporum, Comitum, Baronum, 
« Militum, Burgenſium, & aliorum liberorum hom? de regno no- 
« ſtro.“ Stat. an. 24 Ed. J. e 
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ſtion the engine which protected the Charter itſelf, 
and by the help of which the People were thence- 
forth to make legal conqueſts over the authority of 
the Crown. 5 TO 
This is the period at which we muſt ſtop in or- 
der to take a diſtant view, and contemplate the 
different proſpect which the reſt of Europe then 
_ preſented. „ | | | 
The efficient cauſes of ſlavery were daily ope- 
rating and gaining ſtrength. The independence of 
the Nobles on the one hand, the ignorance and 
weakneſs of the people on the other, continued to 
de extreme: the feudal government ſtill continued 
to diffuſe oppreſſion and miſery ; and ſuch was the 
confuſion of jt, that it even took away all hopes 
of amendment. 
France, ſtill bleeding from the extravagance of 
a Nobility inceſſantly engaged in groundleſs wars, 
either with each other, or with the King, was again 
deſolated by the tyranny of that ſame Nobility, 
haughtily jealous of their liberty, or rather of their 
anarchy (2). The people, oppreſſed by thoſe who 
ought to have guided and protected them, loaded 
with inſults by thoſe who exiſted by their labour, 
revolted on all ſides. But their tumultuous inſur- 
rections had ſcarcely any other object than that of 
giving vent to the anguiſh with which their hearts 
were full. They had no thoughts of entering in- 
to a general combination, ſtill leſs of changing the 


(.) Not contented with oppreſſion, they added inſult. < When 
« the Gentility,” ſays Mezeray, © pillaged and committed ex- 
actions on the peaſantry, they called the poor ſufferer, in de- 

e rifion, Faques bonhomme (Goodman James). This gave riſe to 

5 a furious ſedition, whlch was called the Pe erie. It began 

at Beauvais in the year 1357, extending itlſelf into moſt of the 

75 Provinces of France, and was not appeaſed but by. the deſtruc- 

A tion of part of thoſe unhappy victims, thouſands of whom 

« were llaughtered,” | 85 : 
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form of the Government, and laying a regular plan 
of public liberty. 1 l 
_ Having never extended their views beyond the 
fields they cultivated, they had no conception q 
of thoſe different ranks and orders of Men, of =} 
thoſe diſtin&t and oppoſite pong and pre- 9 
rogatives, which are all neceſſary ingredients of a 
free Conſtitution. Hitherto confined to the ſame | 
round of ruſtic employments, they little thought of 
that complicated fabric, which the more informed 
themſelves cannot but with difficulty comprehend, 
when, by a concurrence of favourable circum- 
| Nances, the ſtructure has at length been reared, and 
ſtands diſplayed to their view. - * 
I.!n their ſimplicity they ſaw no other remedy for 
the national evils than the general eſtabliſhment 
of the Regal power, that is, of the authority of 
one common-uncontrouled maſter, and only longed 
for that time, which, while it gratified their re- 
venge, would mitigate their ſufferings, and reduce 
to ons ſame level both the oppreſſors and the op- 
reſſed. 
5 The Nobility, on the other hand, bent ſolely on 
the enjoyment of a momentary independence, ir- 
recoverably loſt the the affection of the only Men 
who might in time ſupport them; and, equally re- 
leſs of the dictates of humanity and of pru- 
dence, they did not perceive the gradual and con- 
tinual advances of the royal authority, which was 
ſoon to overwhelm them all. Already were Nor- 
mandy, Anjou, Languedoc, and Touraine, re-unit- 
ed to the Crown; Dauphiny, Champagne, and part 
of Guienne were ſoon to follow: France was doom- 
ed at length to ſee the reign of Lewis the Eleventh; 
to ſee her General Eſtates firſt become uſeleſs, and 
be afterwards aboliſhed. 
It was the deſtiny of Spain to behold her ſeve- 
ral Kingdoms united under one Head; ſhe was 


fated to be in time ruled by Ferdinand and Charles 
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the Fifth (a). And Germany, where an elective 
Crown prevented the re-unions (b), was indeed to 
acquire a few free Cities; but her people, parcelled 
into ſo many different Cominions, were deſtined 
to the arbitrary yoke of ſuch of her different ſo- 
vereigns as ſhould be able to maintain their power 
and independence. In a word, the feudal tyran- 
ny which overſpread the Continent, did not compen- 
ſate, by any preparation of diſtant advantages, the 
preſent calamities it cauſed ; nor was it to leave be- 


hind it, as it diſappeared, any thing but a more 


regular kind of deſpotiſm. 
But in England, the ſame feudal ſyſtem, after 
having ſuddenly broken in like a flood, had de- 
poſited, and ſtill continued to depoſit, the noble 


ſeeds of the ſpirit of liberty, union, and ſober re- 


Ca) Spain was originally divided into twelve Kingdoms, be- 


| ſides Principalities, which by Treaties, and eſpecially by Con- 


queſts, were collected into three Kingdoms; thoſe of Caſtile, 
Aragon and Granada, Ferdinand the Fifth, King of Aragon, 
married Iſabella, Queen of Caſtile ; they made a joint Conqueſt 
of the Kingdom of Granada, and theſe three Kingdoms, thus 
united, deſcended, in 1516, to their grandſon Charles V. and 
formed the Spaniſh Monarchy. At this zra, the Kings of Spain 
began to be abſolute z and the States of the Kingdoms of Caſ- 


tile and Leon, © afſembled at Toledo, in the month of Novem- 


„ ber, 1539, were the laſt in which the three orders met, that 
© is, the Grandees, the Eecleſiaſtics, and the Deputies of the 
„ Towns.“ See Ferrera's General Hiſtory of Spain. 

6 The Kingdom of France, as it ſtood under Hugh Capet 
and his next Succeſſors, may, with a great degree of exactneſs, 
be compared with the German Empire as it exiſts at preſent, and 


- alſo exiſted at that time: but the Imperial Crown of Germany 


having, through a conjunction of circumſtances, continued elective, 


the German Emperors, though veſted with more high- ſounding 
prerogatives than even the Kings of France, laboured under very 


eſſential diſadvantages: they could not purſue a plan of aggran- 


diſement with the ſame ſteadineſs as a line of hereditary Sove- 


reigns uſually do; and the right to ele& them, enjoyed by the 
eater Princes of Germany, procured a ſufficient power to theſe, 
to protect themſelves, as well as the leſſer Lords, againſt the 


poyer of the Crown, 
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fiſtance. So early as the times of Edward, the 
tide was ſeen gradually to ſubſide ; the laws which 
protected the perſon and property of the indivi- 
dual, began to make their appearance; that admi- 
Table Conſtitution, the reſult of a threefold pow- 
er, inſenſibly aroſe (a), and the eye might even then 
| diſcover the verdant ſummits of that fortunate re- 
gion that was deſtined to be the ſeat of Philoſo- 
phy and Liberty, which are inſeparable compani- 

Ons. e 9 5 


CHAP. III. 
The Subject continued. 


5 | HE Repreſentatives of the Nation, and of the 
whole Nation, were now admitted into Parlia- 
ment: the great point therefore was gained, that 
was one day to procure them the great influence 
which they at preſent poſſeſs; and the ſubſequent 
— afford continual inſtances of its ſucceſſive 
owth. | > he. "Ek 
Under Edward the Second, the Commons began 
to annex petitions to the bills by which they grant- 
ed ſubſidies; this was the dawn of their legiſlative 
authority. Under Edward the Third, they declar- 


a) „ Now, in my opinion,” ſays Philipe de Comines, in 
Cimes not much poſterior to thoſe of Edward the Firſt, and with 
the ſimplicity The language of his times, © among all the ſo- 
4 yereignties I know in the world, that in which the public good 

bell attended to, and the leaſt violence exerciſed on the peo- 
 Memoires de Comines, tom, I. lib. 


66 1g 


ple, is that of England.“ 


v. chap. xix. 
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ed they would not, in future, acknowledge any 
law to which they had not expreſsly aſſented. Soon 
after this, they exerted a privilege in which con- 
fiſts; at this time, one of the great balances of the 
Conſtitution : they impeached, and procured to be 
condemned, ſome of the firſt Miniſters of State. 
Under Henry the Fourth, they refuſed to grant 
ſubſidies before an anſwer had been given to their 
petitions. In a word, every eveut of any conſe- 
quence was attended with an increaſe of the power 
of the Commons; increaſes indeed but flow and 
gradual, but which were peaceably and legally ef- 
fected, and were the more fit to engage the atten- 
tion of the People, and coaleſce with the ancient 
principles of the Conſtitution. KEE 
Under Henry the Fifth, the Nation was entire- 
ly taken up with its wars againſt France; and in 
the Reign of Henry the Sixth began the fatal con- 
teſts between the houſes of York and Lancaſter. 
The noiſe of arms alone was now to be heard : 
during the filence of the laws already in being, no 
thought was had of enacting new ones; and for 
thirty years together, England preſents a wide ſcene 
of ſlaughter and deſolation. . | 
At length under Henry the Seventh, who, by 
his intermarriage with the houſe of York, united 
the pretenſions of the two families, a general peace 
was re-eſtabliſhed, and the proſpect of happier 
days ſeemed to open on the Nation. But the 
long and violent agitation under which it had la- 
boured, was to be followed by a long and painful 


recovery. Henry mounting the throne with ſword 


in hand, and in great meaſure as a conqueror, had 
promiſes to fulfil, as well as injuries to avenge. 
In the mean time, the People, wearied out by the 
calamities they had undergone, and longing only 


for repoſe, abhorred even the idea of refiſtance ; : 


ſo that the remains of an almoſt exterminated No- 


* 
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bility beheld themſelves left defenceleſs, and aban- 
doned to the mercy of the Sovereign. | 
The Commons, on the other' hand, accuſtomed 
to act only a ſecond part in public affairs, and 
finding themſelves bereft of thoſe who had hither- 
to been their Leaders, were more than ever afraid 
to form, of themſelves, an oppoſition. Placed im- 
mediately, as well as the Lords, under the eye of the 
king, they beheld themſelves expoſed to the ſame 
dangers. Like them, therefore, they purchaſed 
their perſonal ſecurity. at the expence of public 
liberty; and in reading the hiſtory of the two 
firſt Kings of the houſe of Tudor, we imagine 
ourſelves reading the relation given by Tacitus, 
of Tiberius and the Roman Senate. (a9. 
The time, therefore, ſeemed to be arrived, at 
which England muſt ſubmit, in its turn, to the fate 
of the other Nations of Europe. All thoſe barri- 
ers which it had raiſed for the defence of its li- 
berty, ſeemed to have only been able to poſt pone the 
inevitable effects of Power. N 
But the remembrance of their ancient laws, of 
that great charter ſo often and ſo ſolemnly con- 
firmed, was too deeply impreſſed on the minds 
of the Engliſh, to be effaced by tranſitory evils. 
Like a deep and extenfive ocean, which preſerves 
an equability of temperature amidſt all the viciſh- 
tudes of ſeaſons, England ſtill retained thoſe prin- 
cCiples of liberty which were ſo univerſally diffuſed 
through all — of the People, and they requir- 
ed only a proper opportunity to manifeſt them- 
ſelves. © TM 
England, beſides, ſtill continued to poſſeſs the 
. immenſe advantage of being one undivided State. 
. Had it been, like France, divided into ſeveral 
diſtinct dominions, it would alſo have had feveral 


„ abe e tante magiz falfi ac feftinantes. 
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National Aſſemblies. Theſe Aſſemblies, being con- 
vened at different times and places, for this and 
other reaſons, never could have acted in concert; 
and the power of with-holding ſubſidies, a power 
ſo important when it is that of difabling the So- 
vereign and binding him down to inaction, would 
then have only been the deſtructive privilege of 
irritating a Maſter who would have eaſily found 
means to obtain fupplies from other quarters. 
The different Parliaments or Aſfemblies of theſe 
ſeveral States, having thenceforth no means of re- 
commending themſelves to their Sovereign but their 
forwardneſs in complying with his demands, would 
have vied with each other in granting what it would 
not only have been fruitleſs, but even highly dan- 
gerous to refuſe. The King would not have failed 
ſoon to demand, as a tribute, a gift he muſt have 
been confident to obtain, and the outward form of 
conſent would have been left to the People only as 
an additional means of opprefiing them without 
l : „ 5 
But the King of England continued, even in the 
time of the Tudors, to have but one Aſſembly be- 
fore which he could lay his wants, and apply for 
rehef. How great foever the increaſe of his pow- 
er was, a ſingle Parliament alone could furniſh him 
with the means of exerciſing it: and whether it 
was that the members of this Parliament entertain 
ed a deep ſenſe of their advantages, or whether 
private intereſt exerted itſelf in aid of patriotiſm, 
they at all times vindicated the right of granting, 
or rather refuſing ſubſidies; and, amidſt the ge- 
neral wreck of every thing they ought to have held 
dear, they at leaſt clung obſtinately to the plank 
which was deſtined to prove the inſtrument of their 
preſervation. _ | 1 98 
Dnder Edward the Sixth, the abſurd tyrannical 
laws againſt High Treaſon, inſtituted under Henry 
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the Eighth, his predeceſſor, were aboliſhed. But 
this young and virtuous prince having ſoon paſſed 
away, the blood-thirſty Mary aſtoniſhed the world 
with cruelties, which nothing but the fanaticiſm of 
a part of her ſubjects could have enabled her to 
execute. | | | 

Under the long and brilliant reign of Elizabeth, 
England began to breathe anew: and the Prote- 
ſtant religion, being ſeated once more on the throne, 
brought with it ſome more freedom and tolerati- 
_ | ? Z 
The Star-Chamber, that effeQual inſtrument of 
the tyranny of the two Hennes, yet continued to 
ſubſiſt; the inquiſitorial tribunal of the High Com- 
miſſion was even inſtituted ; and the yoke of ar- 
bitrary power lay ſtill heavy on the ſubject. But 
the general affection of the people for a Queen 
whole former misfortunes had created ſuch a ge- 
neral concern, the imminent dangers which Eng- 
land eſcaped, and the extreme glory attending that 
reign, leſſened the ſenſe of ſuch exertions of au- 
thority as would, in theſe days, appear the height 
of Tyranny, and ſerved at that time to juſtify, as 
they ſtill do excuſe, a Princeſs whoſe great talents, 
though not her principles of government, render 
her worthy of being ranked among the greateſt So- 
vereigns. 1 5 1 

Under the reign of the Stuarts, the Nation be- 
gan to recover from its long lethargy. James the 
Firſt, a prince rather imprudent than tyrannical, 
drew back the veil which had hitherto diſguiſed ſo 
many uſurpations, and made an oſtentatious diſ- 
play of what his predeceſſors had been contented 
to enjoy. SD 

He was inceſſantly aſſerting, that the authority 
of Kings was not to be controuled, any more than 
that of God himſelf. Like Him, they were omnt- 
Potent ; and thoſe privileges to which the People 
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ſo clamorouſly laid claim, as their inheritance and 
birthright, were no more than an effect of the 
grace and toleration of his royal anceſtors (2). 

Thoſe principles, hitherto only ſilently adopted 
in the Cabinet, and in the Courts of Juſtice, had 


maintained their ground in conſequence of this 
very obſcurity. Being now announced from the 
1 Throne, and reſounded from the pulpit, they ſpread 
1 an univerſal alarm. Commerce, beſides, with its 
3H Attendant arts, and above all that of printing, dif- 


fuſed more ſalutary notions throughout all orders 
of the people; a new light began to riſe upon 
the Nation; and the ſpirit of oppoſition frequent- 
| 1y diſplayed itſelf in this reign, to which the Eng- 
lh Monarchs had not, for a long time paſt, been 
accuſtomed. | | . FIN 
But the ſtorm, which was only gathering in 
clouds during the reign of James, began to mut- 
ter under Charles the Firſt, his ſucceſſor ; and the 
ſcene which opened to view, on the acceſſion of 
that prince, preſented the moſt formidable aſpect. 
The notions of religion, by a ſingular concur- 
"rence, united with the love vf liberty: the ſame _ 
ſpirit which had made an attack on the eſtabliſhed. 
aith, now directed itſelf to politics: the royal pre- 
rogatives were brought under the ſame examinati- 
on as the doctrines of the Church of Rome had 
been ſubmitted to; and as a ſuperſtitious religion 
| Had proved unable to ſupport the teſt, ſo neither 
cold an authority pretended unlimited, be expect- 2, 
ed to bear it. e | i & 
The Commons, on the other hand, were reco- 
vering from the aſtoniſhment into which the ex- 
tinction of the power of the Nobles had, at firſt, 


(a ) See his declaration made in, Parliament in the year d610 
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_ thrown them. Taking a view of the ſtate of the 
Nation, and of their own, they became ſenſible of 
their whole ſtrength ; they determined to make ute 
of it, and to repreſs a power which ſeemed, for 
ſo long a time, to have levelled every barrier. 
Finding among themſelves Men of the greateſt 


2 they undertook that important taſk with 


method and by conſtitutional means: and thus had 
Charles to cope with a whole Nation put in mo- 
tion and directed by an aſſembly of Stateſmen. 


nd. here we muſt obſerve how different were 
the effects produced in England, by the annihilati- 
on of the power of the Nobility, from thoſe which 


the ſame event had produced in France. ; 

In France, where, in conſequence of the diviſi- 
on of the People and of the exorbitant power of 
the Nobles, the People were accounted nothing, 
when the Nobles themſelves were ſuppreſſed, the 
work was completed. 

In England, on the contrary, where the Nobles 
ever vindicated the rights of the People equally 
with their own,—in England, where the People 
had ſucceſſively acquired moſt effectual means of 
influencing the motions of the Government, and 
above all were undivided, when the Nobles them- 
ſelves were caſt to the ground, the body of the 
People ſtood firm, and maintained the public li- 


berty. 


ignorant, of the dangers which ſurrounded him. 


Seduced by the example of the other Sovereigns of 


Europe, he was not aware how different, in reali- 
ty, his ſituation was from theirs: he had the 
imprudence to exert with rigour an authority 
which he had no ultimate reſources to ſupport : an 
union was at laſt effected in the Nation; and 
he ſaw his enervated prerogatives diſſi pated with a 


The unfortunate Charles, however, was totally. 


_———T 
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breath (a). By the famous act, called the Petition of 


Right, and another poſterior AR, to both which he 


aſſented, the compulſory loans and taxes, diſguiſed 


under the name of Benevolences, were declared to 


be contrary to law; arbitrary impriſonments, and 


the exerciſe of the martial law, were aboliſhed ; 
the Court of High Commiſſion, and the Star Cham- 


ber, were ſuppreſſed (5); and the Conſtitution, 


freed from the apparatus of 7 powers with 
which the Tudors had obſcured it, was reſtored 
to its ancient luſtre. Happy had been the People, 


if their Leaders, after having executed ſo noble a 
work, had contented themſelves with the glory of 


being the benefactors of their Country. Happy 


(a) It might here be objected, that when, under Charles the 


Firſt, the regal power was obliged to ſubmit to the power of the 


People, the king poſſeſſed other dominions beſides England, via. 
Scotland and Ireland, and therefore ſeeming to enjoy the ſame 
ad vantage as the Kings of Frauce, that of reigning over a divided 
Empire or Nation. But to this it is to be anſwered, that, at the 
time we mention, Ireland, ſcarcely civilized, only increaſed the 
neceſſities, and conſequently the dependence, of the King: while 
Scotland, through the conjunction of peculiar circumſtances, 
had throwa off her obedience. And though thoſe two States, 


even at preſent, bear no proportion to the compact body of the 


Kingdom of Eagland, and ſeem never to have been able, by 


their union with it, to procure to the King any dangerous re- 


ſources, yet, the circumſtances which took place in both at the 
time of the Revolution, or ſince, ſufficiently prove that it was no 


-unfavourable circumſtance to Engliſh liberty, that the great criſis 


of the reign of Charles the Firit, and the great advance which 


the Conſtitution was to make at that time, ſhould precede the pe- 


riod at which the King of 1 might have been able to call 


in the aſſiſtance of two other Kingdoms. 


(5) The Star-Chamber differe from all the other Courts of 


Law in this: the latter were governed only by the common law, 
or immemorial cuſtom, and Acts of Parliament; whereas the 
former often admitted for law the proclamations of the King in 


Council, and grounded its judgments upon them. The abolition 


victory over regal Authority. 


of this Tribunal, therefore, was juſtly looked upon as a great 
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come ſufficiently ſenſible, that the only reſource 
had left was the affection of his ſubjects. 


But Charles knew not how to ſurvive the loſs of a 
power he had conceived to be indiſputable: * 


could not reconcile himſelf to limitations and 


had been the King, if, obliged at laſt to fubmit, 
his ſubmiſſion had been fincere, and if he had be 


* 


2 


: 


re- 


ſtraints ſo injurious, according to his notions, to 


ſovereign authority. His diſcourſe and conduct 


betrayed his ſecret deſigns; diſtruſt took poſſeſſion 


of the Nation ; certain ambitious perſons availed 


themſelves of it to promote their own views; and 


the ſtorm, which feemed to have blown over, burſt 


forth anew. The contending fanaticiſm of perſe- 
cuting ſes joined in the conflict between regal 


haughtineſs and the ambition of individuals ; 
the tempeſt blew from every point of the compaſs ; 


the Conſtitution was rent aſunder, and Charles 
hibited in his fall an awful example to the Uni- 


verſe. | 
The royal power being thus annthilated, 


ex- 


the 


Enghſh made fruitleſs attempts to ſubſtitute a re- 
publican Government in its ſtead. © It was a cu- 
<« rious ſpectacle,” ſays Monteſquieu, to behold 


the vain efforts of the Engliſh to eſtabliſh among 


te themſelves a democracy.” Subjected, at firſt, to 
the power of the principal Leaders in the Long Par- 


liament, they ſaw that power expire, only to paſs, 


without bounds, into the hands of a Protector. 


They ſaw it afterwards parcelled out among the 
Chiefs of different bodies of troops; and thus 
ſhifting without end from one kind of ſubjection to 
another, they were at length convinced, that an at- 


tempt to eſtabliſh hberty in a great Nation, by mak- 


ing the people interfere in the common buſineſs 
of Government, 1s of all attempts the moſt chi- 
merical ; that the authority of all, with which men 
are amuſed, is in reality no more than the authori- 


ty of a few powerful individuals who divide the 
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Republic among themſelves; and they at laſt reſted 
in the boſom of the only Conſtitution which is fit for 
a great State and a free People; I mean that in 
which a choſen number deliberate, and a ſingle hand 
4 executes ; but 1n which, at the ſame time, the pub- 
lc ſatisfaction is rendered, by the general relation 
and arrangement of things, a neceſſary condition 
of the duration of Government. 33 

# Charles the Second, therefore, was called over; 
1 and he experienced on the part of the people, 
1 that enthuſiaſm of affection which uſually attends 
the return from a long alienation. He could not, 
however, bring himſelf to 4 them the inex- 
pPiable crime of which he looked upon them to have 
been guilty. He ſaw with the deepeſt concern that 
WM they ſtill entertained their former notions with re- 
gard to the nature of the royal prerogative; and, 
bent upon the recovery of the ancient powers of 
the Crown, he only waited for an opportunity to 
break thoſe promiſes which had procured his rel- 
toration. | e 

But the very eagerneſs of his meaſures fruſtrated 

their ſucceſs. His dangerous alliances on the Con- 
tinent, and the extravagant wars in which he invol- 
ved England, joined to the frequent abuſe he made 
of his authority, betrayed his deſigns. The eyes 
of the Nation were ſoon opened, and ſaw into his 
projects; when, convinced at length that nothing 
but fixed and irreſiſtible bounds can be an efſeQual 
check on the views and efforts of Power, they 
reſolved finally to take away thoſe remnants of 
deſpotiſm which ſtill made a part of the regal pre- 


rogative. 2 
The military ſervices due to the Crown, the re- 
mains of the ancient feudal tenures, had been al- 
ready aboliſhed : the laws againſt heretics were now 
repealed ; the Statute for holding parliaments once 
at leaſt in three years was enacted; the Habeas 
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Corpus act, that barrier of the Subject's perſonal 


ſafety, was eſtabliſned; and, ſuch was the patriot- 


iſm of the Parliaments, that it was under a King the 


moſt deſtitute of principle, that liberty received its 
moſt efficacious ſupports. e 

At length, on the death of Charles, began a 
reign which affords a moſt exemplary leſſon both to 
Kings and People. James the Second, a prince of 
a more rigid diſpoſition, though of a leſs compre- 


| henſive underſtanding, than his late brother, pur- 
| ſued ſtill more openly the project which had al- 


ready proved ſo fatal to his family. He would 


not ſee that the great alterations which had ſucceſ- 


fively been effected in the Conſtitution, rendered 
the execution of it daily more and more imprac- 
ticable ; he imprudently ſuffered himſelf to be ex- 


aſperated at a reſiſtance he was in no condition to 
overcome; and, hurried away by a ſpirit of deſ- 


potiſm and a monkiſh zeal, he ran headlong againſt 
the rock which was to wreck his authority. = 

He not only uſed, in his declarations, the alarm- 
ing expreſſions of Abſolute Power and Unlimited 
Obedience—he not only uſurped to himſelf a right 
to diſpenſe with the laws; but moreover ſought to 
convert that deſtructive pretenſion to the deſtruc- 
tion of thoſe very laws which were held moſt dear 


by the Nation, by endeavouring to aboliſh a religion 


for which they had ſuffered the greateſt calamities, 


in order to eſtabliſn on its ruins a mode of faith 
which repeated Acts of the Legiſlature had pro- 


ſcribed ; and proſcribed, not becauſe it tended to 


. eſtabliſh in England the doctrines of Tranſubſtan- 
tiation and Purgatory, doctrines in themſelves of 


no political moment, but becauſe the unlimited 


power of the Sovereign had always been made one 
of its principal tenets. 5 


To endeavour therefore to revive ſuch a Religi- 
on, was not only a violation of the laws, but was, 
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by one enormous violation, to pave the way for 
others of a ſtill more alarming nature. Hence the 
Engliſh, ſeeing that their liberty was attacked even 
in its firſt principles, had recourſe to that remedy 
which reaſon and nature point out to the People, 
When he who ought to be the guardian of the 
laws becomes their deſtroyer : they withdrew the 
allegiance which they had ſworn to James, and 
thought themſelves abſolved from their oath to a 
King who himſelf diſregarded the oath he had made 
to his People. = 5 
But, inſtead of a revolution like that which de- 
throned Charles the Firſt, which was effected by a 
great effuſion of blood, and threw the ſtate into a 
general and terrible convulſion, the dethronement 
of James proved a matter of ſhort and eaſy opera- 
tion. In conſequence of the progreſſive informati- 
on of the People, and the certainty of the princi- 
ples which now directed the Nation, the whole 
were unanimous. All the ties by which the People 
were bound to the throne were broken, as it were, 
by one ſingle ſhock ; and James, who, the moment 
before, was a Monarch ſurrounded by ſubje&s, be- 
came at once a ſimple individual in the midſt' of 
the Nation. Y 1 | 
That which contributes, above all, to diſtinguiſh 
this event as ſingular in the annals of Mankind, 
is the moderation, I may even fay, the legality 
which accompanied it. As if to dethrone a Kin 
who ſought to ſet himſelf above the Laws, bad 
been a natural conſequence of, and provided for, 
by the principles of Government, every thing re- 
mained in its place; the Throne was declared va- 
cant, and a new line of ſucceſſion was eſtabliſhed. 
Nor was this all; care was had to repair the 
breaches that had been made in the Conſtitution, 
as well as to prevent new ones; and advantage was 
taken of the rare opportunity of entering into an 
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original and expreſs compact between King and 
People. | 

An Oath was required of the new King more 
Preciſe than had been taken by his predeceſſors; 
and it was conſecrated as a perpetual formula of 
ſuch oaths. It was determined, that to impoſe taxes 
without the conſent of Parliament, as well as to 
| keep up a ſtanding army in time of peace, are con- 
trary to law. The power which the Crown had 
conſtantly claimed, of diſpenſing —_ the laws, 
was aboliſhed. It was enacted, that the ſubject, of 
whatever-rank or degree, had a right to preſent 
petitions to the King (a). . the key-ſtone 
was put to the arch, b * eſtabliſhment of 
the Liberty of the Bret 

The Revolution of — is therefore the third 
grand æra in the hiſtory of the conſtitution of 
England. The Great Charter had marked out 
ther limits within which the Royal authority ought 
to be confined; ſome outworks were raiſed in 
the reign of Edward the Firſt; but it was at the 
Revolution that the circumvallation was com- 
pleted. 5 

It was at this æra, that the true principles of 
civil ſociety were fully eſtabliſhed. By the expul. 
fion of a King who had violated his oath, the 


(a) The Lords and Commons, previous to the Coronation of 
King William and Queen Mary, had framed a Bill which con, | 
ain a declaration 0 the rights which they claimed jn behalf 
of the People, and was in conſequence called the Bill of Rights. 
This Bill contained the Articles above, as well as ſome others, 
and having received afterwards the Royal aſſent, became an Act 
of Parliament, under the title of An 48 declaring the Rights and 
Liberties of the Subject, and ſettling the Succeſſion of the Crown,— 
lee 00 the PRE wr perly ſpeaki 

b Liberty of the Preis was, properly 8 
nad only four years afterwards, m conſequence of —— 
which the Parliament made at that time, to continue any longer 
the reſtrictions which had before been ſet upon it. 1 


— =, 


legiſlative authority as eſſentially atta 
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doctrine of Reſiſtance, - that ultimate reſource of an 


oppreſſed People, was confirmed beyond a doubt. 


By the excluſion given to a family hereditarily deſ- 


potic, it was finally determined, that Nations are 
not the property of Kings. The principles of 


Paſſive Obedience, the Divine and indefeaſible 
Right of Kings, in a word, the whole ſcaffolding. 
of falſe and ſuperſtitious notions, by which the 


| Royal authority had till then been ſupported, fell 


to the ground, and in the room of it were ſub- 


| ſtituted the more ſolid and durable foundations of 


the love of order, and the ſenſe of the neceſſity of 


civil government among Mankind. 


Of the Legiſlative Power, 


IN almoſt all the States of Europe, the will of 
the Prince holds the place of law; and cuſtom has 


fo confounded the matter of right with the matter 
of fact, that their Lawyers generally repre the 
| ed to the 
character of King; and the plenitude of his pow- 
er ſeems to them neceſſarily to flow from the very - 
definztien of e - 7 1 
The Engliſh, placed in more favourable circum- 


| Nances, have judged differently: they could not 


believe that the deſtiny of Mankind ought to de- 


pend on a play of words, and on ſcholaſtic ſub. 
tilties ; they have therefore annexed no other idea 
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to the word King, or Roy, a word known alſo to 


their laws, than that which the Latins annexed 


to the word Rex, and the northern Nations to that 


' 


of Cyning. 


In limiting therefore the power of the King, they 


have acted more confiſtently with the etymology 
of the word; they have acted alſo more conſiſtent- 
ly with reaſon, in not leaving the laws to the diſ- 
poſal of the perſon who is already inveſted with 
the public power of the State, that is, of the per- 
fon who hes under the greateſt and moſt important 
temptations to ſet himfelf above them. 


The baſis of the Engliſh Conſtitution, the capital 


principle on which all others depend, is that the 
Legiſlative power belongs to Parliament alone; that 
is to ſay, the power of eſtabliſhing laws, and of 
abrogating, changing, or explaming them. 
The conſtituent parts of Parliament are the 


King, the Houſe of Lords, and the Houſe of 


Commons. 


The Houſe of Commons, otherwiſe the Aſſembly 
of the Repreſentatives of the Nation, is compoſed 


of the Deputies of the different Counties, each of 
which ſends two; of the Deputies of certain Towns, 
of which London, including Weſtminſter and South- 
wark, ſends eight, —other Towns, two or one; and 
of the Deputies of the Univerſities of Oxford and 
| C each of which ſends two. | 

y, fince the Act of Union, Scotland ſends 
forty-five Deputies ; who, added to thoſe juſt men- 
tioned, make up the whole number of five hundred 
and fifty-eight. Thoſe Deputies, though ſeparate- 
ly elected, do not ſolely repreſent the Town or 


Deputies of the United Provinces of the Nether. 
lands, or of the Swiſs Cantons; but when they are 

once admitted, they repreſent the whole body of 
the Nation, s | > | 


. 


Coun that ſends them, as is the caſe with the 
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'The qualifications required for being a Member 


of the Houſe of Commons, are, for repreſenting a 
County, to be born a ſubject of Great Britain, 
and to be poſſeſſed of a landed eſtate of fix hun- 


dred pounds a year; and of three hundred, for 


repreſenting a Town or Borough. 


The qualifications required for being an elector 


in a County, are, to be poſſeſſed, in that County, 
of a Freehold of forty ſhillings a year (a). With 
regard to electors in Towns or Boroughs, they 
muſt be freemen of them, a word which now ſig- 


nifies certain qualifications expreſſed in the part» 


cular Charters. _ 28 „ Wo! 
When the King has determined to aſſemble a 


Parliament, he ſends an order for that purpoſe to 
the Lord Chancellor, who, after receiving the fame, 


ſends a writ under the great ſeal of England to the 


Sheriff of every County, directing him to take the 
neceſſary ſteps for the election of Members for 


the County, and the Towns and Boroughs con- 


tained in it. Three days after the reception of 


the writ, the Sheriff muſt, in his turn, ſend his 


precept to the Magiſtrates of the Towns and Bo- 
roughs, to order them to make their election with. 


in eight days after the reception of the precept, 


giving four days notice of the ſame. And the 


Sheriff himſelf muſt proceed to the election for the 
County, not ſooner than ten days after the receipt 


of the writ, nor later than ſixk teen. 
The principal precautions taken by the law, to 
inſure the freedom of elections, are, that any Can- 


didate, who after the date of the writ, or even af- 


ter the vacancy, ſhall have given entertainments 


(a) This Freehold muſt have been poſſeſſed by the elector one 
whole year at leaſt before the time of election, except it has de» 
volved to him by inheritance, by marriage, by a laſt will, or by 
promotion to an office, a in 4 4 $39 ; b | * * 
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to the electors of a place, or to any of them, in 
order to his being elected, ſhall be incapable of 
ſerving for that place in Parliament. That if any per- 
ſon gives, or promiſes to give any money, employ- 
ment, or reward, to any voter, in order to influ- 
ence his vote, he, as well as the voter himſelf, 


ſhall be condemned to pay a fine of five hundred 


pounds, and for ever diſqualified to vote and hold 
any office in any corporation ; the faculty, how- 
ever, being reſerved to both, of procuring their in- 
demnity for their own offence, by diſcovering ſome 
other offender of the ſame kind. T | 
It has been moreover eſtabliſhed, that no Lord 
of Parliament, or Lord Lieutenant of a County, 
has any right to interfere in the elections of mem- = 
bers; that any officer of the exciſe, cuſtoms, &c. 
who ſhall preſume to intermeddle in elections, by 
influencing any yoter to give or withhold his vote, 
Mall forfeit one hundred pounds, and be diſabled 
to hold any office. Laſtly, all ſoldiers quartered 
Wn a place where an election is to be made, muſt 
move from it, at leaſt one day before the election, 
to the diftance of two miles or more, and return 
not till one day after the election is finiſhed. 
The Houſe of Peers, or Lords, is compoſed of 
che Lords Spiritual, who are the Archbiſnops of 
Canterbury and, of York, and the twenty four 
Biſhops; and of the Lords Temporal, whatever 
may be their reſpective titles, ſuch as Dukes, Mar- 
quiſes, Earls, &c. 8 
L aſtly, the King is the third conſtitutive part of 
Parliament: it is even he alone who can convoke © 
„ 1 he alone can diſſolve, or prorogue it. The 
effect of a diſſolution is, that from that moment 
the Parliament completely ceaſes to exiſt; the com- 
miſſion given to the Members by their Conſtitu- 
ents is at an end; and whenever a new meetin 
of Parliament ſhall happen, they muſt be elected 


/ 
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anew. A prorogation is an adjournment to a time 
appointed by the King; till which the exiſtence 
of Parliament is ſimply interrupted, and the func- 
tion of the Deputies ſuſpended. _ 3% 202 
When the Parliament meets, whether it be by 
virtue of a new fummons, or whether, being com- 
poſed of Members formerly elected, it meets again 
at the expiration of the term for which it had 
been prorogued, the King either goes to it in per- 
ſon, inveſted with the inſignia of his dignity, or 
appoints proper perſons to repreſent him on that 
occaſion, and opens the ſeſſion by laying before 
the Parliament the ſtate of the public affairs, and 
inviting them to take them into conſideration. This 
preſence of the King, either real or repreſented, is 
abſolutely requiſite at the firſt meeting; it is it 
which gives life to the Legiſlative Bodies, and puts 
them in action. 0 | Lem 
The King having concluded his declaration, with- 
draws. The Parliament, which is then legally in- 
truſted with the care of the National concerns, en- 
ters upon its functions, and continues to exiſt 
till it is prorogued, or diſſolved. The Houſe of 
Commons, and that of Peers, aſſemble ſeparately : 
the latter, under the preſidence of the Lord Chan- 
cellor; the former, under that of their ſpeaker, 
and both feparately adjourn to ſueh days as they 
reſpectively think proper to appoint. it ol 

As each of the two Honſes has a negative on the 
propoſitions made by the other, and there is, con- 
ſequently, no danger of their encroaching on each 

other's rights, nor on thoſe of the King, who has 
likewiſe his negative upon them both, any queſ- - 
tion judged by them conducive to the public good, 
without exception, may be made the ſubject of 
their reſpective dehberations. Such are, for inſtance, 
new limitations, or extenſions, to be given to the 
authority of the King; the eſtabliſhing of new laws, 
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or making changes in thoſe already in being. Laſtly, 
the different kinds of public proviſions, or eſtab- 
liſhments, the various abuſes of adminiſtration, and 
their remedies, become, in every Seſſion, the object 
of the attention of Parliament. | 

Here, however, an important obſervation muſt be 
made: All Bills for granting Money muſt have their 
beginning in the Houſe of Commons : the Lords 
cannot take this object into their conſideration but 
in conſequence of a bill preſented to them by the 
latter; and the Commons have at all times been 
ſo anxiouſly tenacious of this privilege, that they 
have never ſuffered the Lords even to make any 
change in the Money Bills which they have ſent 
to them; and the Lords are expected fimply and 
ſolely either to accept or reje& them. 

This excepted, every Member, in each Houſe, 
may propoſe whatever queſtion he- thinks proper. 
If, after being confidered, the matter is found to 
. deferve attention, the perſon who made the pro- 
poſition, uſually with ſome others adjoined to him, 
is deſired to ſet it down in writing. If, after more 
complete diſcuſſions of the ſubjeR, the propoſiti- 
on is carried in the affirmative, it is ſent to the 
other Houſe, that they may, in their turn, take it 

into confideration. If the other Houſe reje& the 
Bill, it remains without any effect: if they agree to 
it, nothing remains wanting to its complete eſtab- 
liſnment, but the Royal Aſſent. 5 Te 
WMhen there is no buſineſs that requires imme- 
_ diate diſpatch, the King uſually waits till the end of 
the Seſſion, or at leaſt till a certain number of bills 
are ready for him, before he declares his royal 
- pleaſure. When the time is come, the King goes 
to Parliament in the ſame ſtate with which he 
opened it: and while he is ſeated on the Throne, 
a Clerk, who has a liſt of the Bills, gives, or re- 
_ Fuſes, as he reads the Royal Aſſent. og 
8 | 
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| When the Royal Aſſent is given to a public Bill, 
the Clerk ſays, /e Roy le veut. If the Bill be a 
private Bill, he ſays, ſoit fait comme il eft defere. 
If the bill has ſubſidies for its object, he ſays, le 
Roy remercie ſes loyaux Sujeds, accepte leur bentuo- 
tence & auſſi le veut.. _ if the King does not 
think proper to aſſent to the Bill, the Clerk ſays, 
le Roy Sadwviſera; which is a mild way of giving 
a Fall., „ | 5 
It is, however, pretty ſingular, that the King of 
England ſhould make uſe of the French language 
to declare his intentions to his Parliament. This 
cuſtom was introduced at the Conqueſt (a), and 
has been continued, like other matters of form, 
which ſometimes ſubſiſt for ages after the real 
ſubſtance of thi has been altered; and judge 
Blackſtone expreſſes himſelf, on this ſubjeR, in 
the following words: A badge, it muſt be owned 
*« (now the only one remaining), of Conqueſt ; 
e and which one would with to ſee fall into total 
4 oblivion, unleſs it be reſerved as a ſolemn me- 
« mento to remind us that our liberties are mor- 
*. tal, having once been deſtroyed by a foreign 
* Re. og V 
When the King has declared his different in- 
tentions, he prorogues the Parliament. Thoſe Bills 
which he has rejected, remain without force: 
thoſe to which he has aſſented, become the ex- 
PR of the will of the higheſt power acknow- 
edged in England: they have the ſame binding 


(a) William the Conqueror added to the other changes he 
introduced, the abolition of the Engliſh language in all public, 
as well as judicial tranſactions, and ſubſtituted to it the French 
that was ſpoke in his time; hence the number of old French 

words that are met with in the ſtyle of the Engliſh laws. It was 
only under Edward III. that the Engliſh language began to be- 

re-eſtabliſhed in the Courts of Juſtice. FE | 50 
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force as the Edits 7. W have in France (a), 
and as the Populiſcita 


conſtituent parts of the Parliament might, at firſt, 
have prevented the exiſtence of thoſe laws, the 
united will of all the Three is now neceſſary to 


CHAP. V. 


Of the Executive Power. 


W HEN the Parliament is prorogued or dif. 
ſolved, it ceaſes to exiſt ; but its laws ſtill continue 


to be in force: the King remains charged with the 


(e) They call in France, Edius enrigifrer, thoſe Edifts of the 


King which have been regiſtered in the Court of Parliament. 
The word Parliament does not, however, expreſs in France, as it 
does in England, the Aſſembly of the Eſtates of the Kingdom. 


The French Parlemens are only Courts of Juſtice: that of Paris 
was inſtituted in the ſame manner, and for the ſame purpoſes, as 
the Aula Regis was afterwards in England, viz. for the admini- 
fration of public Juſtice, and for deciding the differences between 
the King and his Barons: it was in conſequence of the Judgments 


awarded by that Court, that the King proceeded to ſeize the 
dominions of -thoſe Lords or Princes againſt whom a ſentence 


bad been paſſed, and when he was able to effect this, united them 
to the Crown. The Parliament of Paris, as do the other Courts 
of Law, grounds its judgments upon the Zdifis or Ordonnances 
of the King, when it has once regiſtered them. When thoſe 
Or donnances are looked upon as grievous to the Subject, the 

Parliament refuſes to regiſter them: but this they do not from any 
pretenſion they have to a ſhare in the Legiſlative authority; they 


* 


ad in ancient Rome: in 
a word, they are Laws. And though each of the 


3 1 
1 
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execution of them, and is ſupplied with the ne- 
ceſſary power for that purpoſo -. | 

It is however to be obſerved, that, though in 
his political capacity of one 6f the conſtituent parts 
of the Parliament, that is, with regard to the ſhare 
allotted to him in the legiſlative authority, the 
King is undoubtedly Sovereign, and only needs al- 
lege his will when he gives or refuſes his aſſent to 
the bills preſented to him; yet, in the exerciſe of 
his powers of Government, he is no more than a 
Magiſtrate, and the laws, whether thoſe that ex- 
iſted before him, or thoſe to which, by his aſſent, 
he has given being, muſt direct his conduct, and 
bind him equally with his ſubjects. 7 


The firſt prerogative of the King, in his capa- 
city of Supreme Magiſtrate, has for its object the 
_ adnuniſtragion..of h oo NE 
1*. He is the ſource of all judicial power in 
the State; he is the Chief of all the Courts of 
Law, and the Judges are only his Subſtitutes: 
every thing is tranſacted in his name; the Judg- 
ments muſt be with his Seal, and are executed by 
his Officers. . . 
2. By a fiction of the law, he is looked upon 
as the univerſal proprietor of the kingdom; he 
is in conſequence deemed directly concerned in 
all offences; and for that reaſon proſecutions are 
to be carried on, in his name, in the Courts of 
ws OT — n 


only object that they are not ſatisfied that the Ordonnance before 
them is really the will of the King, and then proceed to make 
remonſtrances againſt it: ſometimes the King defers to theſe ; or, 
if he is reſolved to put an end to all oppoſition, he comes in perſon 

to the Parliament, there holds what they call an Lit de juſtice, 
declares that the Ordonnance before them js actually his will, and 
orders the proper Officer to regiſter it. 1 . 


* 
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3. He can pardon offences, that is, remit the 
puniſhment that has been awarded in eplequencs 
of his proſecution. . "I 
II. The ſecond. prerogative of the King, is, to 


be the fountam of honour, that is, the di ributor 
of titles and dignities: he creates the Peers of the 


realm, as well as beſtows the different degrees of 
| Inferior Nobility. He moreover diſpoſes of the 
different offiees, either, 1 in the Courts of law, or 
Elſewhere. | 

III. The King is Py ſuperintendent of Com- 
merce; ; he has . prerogative of regulating weights 

and meaſures; he alone ean coin money, and can 

give a currency to foreign coin. 

IV. He is the Supreme Head of the Church. In 
this capacity he appoints the Biſhops, and the 
two Archbiſhops ; and he alone can convene the 
Aſſembly of the Clergy This Aſſembly is form- 
ed, in England, on The model of - the Parliament : 
the Biſhops form the upper Houſe ; Deputies from 
the Dioceſes, and from the ſeveral Chapters, form 
the lower Houſe : the aſſent of the King is like- 
wiſe neceſſary to the validity of their Acts, or 
Canons; and the King can Prorague, or diffolve, 5 


the Convocation. 3 
V. He is, in right of his Crown, the 'c Fe 


imo of al ſea. or land. "Lu whatever ; he alone 


* ws 


YT. He L with _ to A Nations, the 
repreſentative and the depoſitory of all the 2 
er and collective majeſty of the Nation: he ſends 
and receives amballa dors; he contracts alliances; 
and has the prerogative of declaring war, and of 
making peace, on whatever eonditions he thinks 
proper. 
VII. In fine, what ſeems to carry ſo many pow- 
ers to the height, is, its being a fundamental max- 


o nan 


im, that THE KING CAN DO NO WRONG: which 


does not ſignify, however, that the King has not 


the power of doing ill, or, as it was pretended 
by certain perſons in former times, that every 
thing he did was lawful ; but only that he is above 
the reach of all Courts of law whatever, and that 


his perſon is ſacred; and inviolable. 


— | — . 5 — 


The Boundaries which the Conſtitution has ſet "7" 3 


Royal Prerogative. 


IN reading the foregoing enumeration of the 


powers with which the laws of England have in- 


truſted the King, we are at a loſs to reconcile them 
with the idea of a Monarchy, which, we are told, 


is limited. The King not only unites in himſelf 
all the branches of the Executive power, —he not 
only diſpoſes, without controul, of the whole mi- 
litary power in the State, — but he is moreover, 
it ſeems Maſter of the Law itſelf, ſince he calls 
up, and diſmiſſes, at his will, the Legiſlative Bodies. 


We find him, therefore, at firſt fight, inveſted with 


all the prerogatives that ever were claimed by the 
moſt abſolute Monarchs; and we are at a loſs to find 


that liberty which the Engliſh ſeem ſo confident 
they poſſeſs. Dna acl | : 


But the Repreſentatives of the people {till have, 
and that is ſaying —_ they ſtill bave in their- 
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hands, now that the Conſtitution is fully eſtabliſhed, 
the ſame powerful weapon which has enabled their 
anceſtors to eſtabliſh it. It is ſtill from their libera- 
Iity alone that the King can obtain ſubſidies ; and 
in theſe days, when every thing is rated by pecuni- 
ary eſtimation, when gold is become the great 
moving fpring of affairs, it may be ſafely affirm- 
ed, that he who depends on the will of other 
men, with regard to ſo important an article, is, 
whatever his power may be in other reſpects, in 
a ſtate of real dependenee. | H 
This 1s the cafe of the King of England. He 
has, in that capacity, and without the grant of his 
people, ſcarcely any revenue: A few hereditary 
duties on the exportation of wool, which (ſince 
the eſtabliſnment of manufaQures) are become ta- 
citly extingutſhed ; a branch. of the exciſe, which, 
under Charles the Second, was annexed to the- 
Crown as an indemnification for the military ſer- 
vices it gave up, and which, under George the: 
Firſt, has been fixed to ſeven thouſand pounds; f 
2 duty of two ſhillings on every ton of wine im- I 
ported ; the wrecks of ſhips of which the owners: 1 
remain unknown; whales and ſturgeons thrown | 
on the coaſt ; ſwans: ſwimming on public rivers ;- | 
and a few other feudal relies, now compoſe the f 
whole appropriated revenue of the King, and are | 
all that remain of the ancient inheritance of the. 
Crown. 20 1. | 
The King of 7 ar — has the prero--. 
ive of commanding armies, and equipping fleets | 
8 without the — 222 5 | 
he cannot maintain them. He can beſtow places: 
and employments—but without his Parliament he 
cannot pay the ſalaries attending on them. He can 
declare war—but without his Parliament it is im- 
poſſible for him to carry it on. In a word, the. 
Royal Prerogative, deſtitute as it is of the power 


Fa, 8 = Fr 4 F 
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them to a money bill, it has ſeldom f; 
in that agreeable company (a). 
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of impoſing taxes, is like a vaſt body, which can- 
not of itſelf accompliſh its motions: or, if you 


pleaſe, it is like a ſhip completely equipped, but 
from which the Parliament can at pleaſure draw off 
the water, and leave it aground, —and alſo ſet it 
afloat again, by granting ſubſidies. 3 

And indeed we ſee, that, ſince the eſtabliſh- 
ment of this right of the Repreſentatives of the 
People, to grant, or refuſe, ſubſidies to the Crown, 
their other privileges have been continually increaſ- 
ing. 'Though theſe Repreſentatives were not, in 
the beginning, admitted into Parliament but upon 
the moſt diſadvantageous terms, yet they ſoon found 
means, by joining petitions to their money-bills, to 
have a ſhare in framing thoſe laws by which they 
were in future to be governed ; and this method of 
proceeding, which at firſt was only tolerated by 
the King, they afterwards converted into an ex- 
preſs right, by declaring, under Henry the Fourth, 
that they would not, thenceforward, come to any 


- reſolutions with regard to ſubſidies, before the King 


had given a precye anſwer to their petitions, 

In ſubſequent times we ſee the Commons con- 
ſtantly ſucceſsful, by their exertions of the ſame 
privilege, in their endeavours to lop off the deſ- 
potic powers which ſtill made a part of the regal 
prerogative. Whenever abuſes of power had taken 
place, which they were ſeriouſly determined to cor- 
rect, they made grievances and ſupplies, to uſe the 


expreſſion of Sir Thomas Wentworth, go hand in 


hand together, which 44 produced the redreſs 
of them. And in general, when a bill, in conſe- 
uence of its being judged by the Commons eſ- 
ſential to the public welfare, has been joined by 
zl to paſs 


(e) In mentioning the forcible. uſe which the Commons have | 
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The ſame Subject continued. 


B U T this force of the prerogative of the Com- 


mons, and the facility with which it may be ex- 


erted, however neceſſary they may have been for 
the firſt eſtabliſhment of the Conſtitution, might 
prove too conſiderable at preſent, when it is re- 
quiſite only to ſupport it. There might be the 
danger, that, if the Parliament ſhould ever exert 
their privilege. to 1ts full extent, the Prince, re- 
duced to deſpair, might reſort to fatal extremities; 
or that the Conſtitution, which ſubſiſt only by 


virtue of its equilibrium, might in the end be ſub- 


verted. | | | 
Indeed this is a caſe which the prudence of Par- 


liament has foreſeen. They have, in this reſpect, 


impoſed laws upon themſelves ; and without touch: 


ing the prerogative itſelf, they have moderated the 
exerciſe of it. A cuſtom has for a long time pre- 
vailed, at the beginning of every reign, and in 

# 6 | ; 


at times made of /their power of granting ſubſidies, by joining 


proviſions of a different nature to bills that had grants for their 
object, I only mean to ſhew the great efficiency of that power, 
which was the ſubject of this Chapter, without pretending to ſay 
any thing as to the propriety of the meaſure. The Houſe of 
-Lords have even found it necefſary (which confirms what is 


ſaid here) to form, as it were, a confederacy among themſelves, 


for the ſecurity of their Legiſlative authority, againſt the un- 
bounded uſe which the Commons might make of their power 


of taxation; and it has been made a ſtanding order of their 
Houſe, to reje& any bill whatſoever to which a money-bill has 


} 
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the kind of overflowing of affection which takes 
place between a King and his firſt Parliament, to 
grant the King a revenue for his life; a provihon 
which, with reſpect to the great exertions of his 


power, does not abridge the influence of the Com- 


mons, but yet puts him in a condition to ſupport 
the dignity of the Crown, and affords him, who is 
the firſt Magiſtrate in the Nation, that indepen- 
dence which the laws inſure alſo to thoſe Magi- 
ſtrates who are particularly intruſted with the ad- 


_ miniſtration of Juſtice (a). | 


This conduct of the Parliament provides an ad- 
mirable remedy for the accidental diſorders of the 
State. For though, by the wiſe diſtribution of the 


powers of Government, great uſurpations are be- 


come in a manner impracticable, nevertheleſs it is 
impoſſible but that, in conſequence of the conti- 
nual, though ſilent efforts of the Executive power 
to extend itſelf, abuſes will at length ſlide in. But 
here the powers, wiſely kept in reſerve by the 
Parliament, afford the means of remedying them. 
At the end of each reign, the. civil liſt, and con- 
fequently that kind of independence which it pro- 


cured, are at an end. The ſucceſſor finds a Throne, 


a Sceptre, and a Crown ; but he finds neither pow- 
er, nor even dignity; and before a real poſſeſſion 
of all theſe things is given him, the Parliament have 
it in their power to take a thorough review of the 


State, as well as correct the ſeveral abuſes that may 


(a) The twelve Judges. — Their commiſſions, which in former 
times were often given them durante bene placito, now mult always 
«© be made guamdiu ſe bene gefſerint, and their ſalaries aſcertained ; 
„but upon an addreſs of both Houſes it may be lawful to re- 


move them.” —Stat. 13 Will. III. c. 2. In the firſt year of 


the reign of his preſent Majeſty, it has been moreover enacted, 
that the commiſſions of the Judges ſhall continue in force, not- 
withſtanding the demiſe of the King; which has prevented their 


being dependent, with regard tg their: continuation in office, pn 
S | SP ; | | | 


eir apparent. 
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have crept in during the preceding -reign ; and 
thus the Conſtitution may be brought back to its 
Arſt principle. 1 
hy England, therefore, by this means, enjoys one 
very great advantage, one that all free States have 
ſought to procure for themſelves ; I mean that of 
a periodical reformation. But the expedients which 
-Legiſlators have contrived for this purpoſe in other 
Countries, have always, when attempted to be carried 
into practice, been found to be productive of ve 
diſadvantageous conſequences. Thoſe laws which 
were made in Rome, to reſtore that equality which 
3s the eſſence of a Democratical Government, were 
always found impracticable ; the attempt alone 
endangered the overthrow of the Republic ; and 
the expedient which the Florentines called ripigliar 
21 ſtato, proved nowiſe happier in its conſequences. 


IT bis was becauſe all thoſe different remedies were 


deſtroyed beforehand, by the very evils they were 
meant to cure; and the greater the abuſes were, the 
more impoſſible it was to correct them. SD 
But the means of reformation which the Parlia- 
ment of England has taken care to reſerve to it- 
ſelf, is the more effectual, as it goes leſs directly 
to its end. It does not oppoſe the uſurpations of 
prerogative, as it were, in front —it does not en- 
counter it in the middle of its career, and in the 
fulleſt flight of its exertion: but it goes in ſearch 
of it to its ſource, and to the principle of its ac- 
tion. It does not endeavour forcibly to overthrow 
it; it only enervates its ſprings. 5 | 
What increaſes ſtill more the mildneſs of the 
operation, is, that it is only to be applied to the 
uſurpations themſelves, and paſſes by, what would 
be far more formidable to encounter, the obſtina- 
cy and pride of the uſurpers _ | 
Every thing is tranſacted with a new Sovereign, 
who, till then, has had no ſhare in public affairs, 
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and has taken no ſtep which he may conceive him- 
ſelf bound in honour to ſupport. . In fine, they do 
not wreſt from him what the good of the State re- 
_—_ he ſhould give up: he hunſelf makes the ſacri- 


CC. 8 1 | F f 
The truth of all theſe obſervations is remarkably. 


confirmed by the events that followed the reign of N 


the two laſt Henries. Every barrier that protected 
the People againſt the excurfions of Power had 
been broke through. The Parliament, in their ter- 
ror, had even enacted that proclamations, that is 
the will of the king, ſhould have 'the force of 
laws (a): the Conſtitution ſeemed really undone. 
Yet, on the firſt opportunity afforded by a new 
reign, liberty began again to make its appear- 
ance (b). And when = Nation, at length reco- 
vered from its long ſupineneſs, had, at the acceſſi- 
on of Charles the Firſt, another opportunity of a 
change of Sovereign, that enormous maſs of abuſes, 
which had been accumulating, or gaining ſtrength, 
during five ſucceſſive reigns, was removed, and 
the ancient laws were reſtored. _ 
' To which add, that this ſecond reformation, 
which was ſo extenſive in its effects, and might 
be called a new creation of the Conſtitution, was 
accompliſhed without producing the leaſt convulſi- 
on. Charles the Firſt, in the ſame manner as Ed- 
ward had done in former times (c), aſſented to eve- 
ry regulation that was paſſed; and whatever reluc- 


a, Stat, 31 Hen. VIII. chap. VIII. 1 

(b The laws concerning Treaſon, paſſed under Henry the 
Eighth, which Judge Blackſtone calls “an amazing heap of wild 
« and new-fangled treaſons,” were, together with the ſtatute 


juſt mentioned, repealed in the beginhing of the reign of Edward 


(e] Or, which is e dwelly in poigt,! the Duke: if Graakrſet his 
e 2 was the Regent of the Kingdom, under the name of 
rotectox. | Hs „ 8 
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*tance he might at firſt manifeſt, yet the Act called 
the Petition of Right (as well as the Bill which af- 
terwards completed the work) received the Royal 
Sanction without bloodſhed. L 
It is true, great misfortunes followed; but they 
were the effects of particular circumſtances. Dur- 
ing the time which preceded the reign of the Tudors, 
the nature and extent of regal authority having ne- 


* 


ver been accurately defined, the exorbitant power 
* of the Princes of that Houſe had gradually intro- 
duced political prejudices of even an extravagant 
| kind: thoſe prejudices, having had a hundred and 
fifty years to take root, could not be ſhaken off but 
| by a kind of general convulſion; the agitation con- 
| tinued after the action, and was carried to exceſs 


| | by the religious quarrels that aroſe at that time. 


CHAP. vn. 
New Reftriftions. 


i; HE Commons, however, have not entirely re- 
hed on the advantages of the great prerogative 
with which the Conſtitution has intruſted them. 
Though this prerogative 1s, in a manner, out of 
danger of an immediate attack, they have never- 
theleſs ſhewn at all times the greateſt jealouſy on 
its account. They never ſuffer, as we have obſerv- 
ed before, a money-bill to begin any where but 
with themſelves; and any alteration that may be 
made in it, in the other Houſe, is ſure to be re- 
jected. If the Commons had not moſt ſtrictly re- 
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ſerved to themſelves the exerciſe of a prerogative 
on which their very exiſtence depends, the whole 
might at length have ſlidden into that other body 
which they might have ſuffered to ſhare in it equal- 
ly with them. If any other perſons befides the Re- 
Ppreſentatives of the People, had a right to make an 
bdffer of the produce of the labour of the people, 
the executive Power would ſoon have forgot, that 
It = exiſts for the advantage of the public (a). 
Beſides, though this prerogative has of itſelf, we 
may ſay, an irreſiſtible efficiency, the Parliament 
has neglected nothing that may increaſe it, or at 


(a) As the Crown had the undiſputed prerogative. of aſſent- 
ing to, and diſſenting from, whgt bills it thinks E as well 
as of convening, proroguing, and diſſolving, the Parliament, 
whenever it pleaſes, the 5 have no aſſurance of having a re- 
gard paid to their Bills, or even of being allowed to affemble, 
but what may reſult from the need the Crown ſtands in of their 
aſſiſtance : the danger, in that reſpe&, is even greater for the 
Commons than for the Lords, who enjoy a dignity which is here- 
ditary, as well as inherent to their perſons, and form a perma- 
nent Body in the State; whereas the Commons completely vaniſh, 
whenever a diſſolution takes place: there is, therefore, no exag- 
geration in what has been ſaid above, that their very being depends 
on their power of granting ſubſidies to the Crown. 

Moved by theſe conſiderations, and no doubt by a ſenſe of 
their duty towards their Conſtituents, to whom this right of tax- 

ation originally belongs, the Houſe of Commons have at all times 
been very careful left precedents ſhould be eſtabliſhed,” which 
might, in the moſt diſtant manner, tend to weaken that right, 
_ Hence the warmth, I might ſay the reſentment, with which they 

have always rejected even the amendments propoſed by the 
Lords in their . Bills. The Lords, however, have not 
given up their pretenſion to make ſuch amendments; and it is 
only by the vigilance and conſtant pre- determination of the Com- 
mons to reject all alteration whatever made in their Money Bills, 
without even examining them, that this pretenſion of the Lords 
is reduced to be an uſeleſs, and only dormant, claim. The firſt 
inſtance of a miſunderſtanding hetween the two Houſes, on that 
account, was in the year 1671 ; and the reader may ſee at * 
in Vol. I. of the Debates of the Houſe. of Commons, the reaſons 
that were at that time alleged on both ſides - 1 
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leaſt the facility of its exerciſe; and tho' they have 
allowed the general prerogatives of the Sovereign 
to remain undiſputed, they have in ſeveral cafes 
endeavoured to reſtrain the uſe he might make of 
them, by entering with him into divers expreſs 
and ſolemn conventions for that purpoſe (a). 
Thus, the King is indiſputably inveſted with the 
exclufive right of aflemblng Parliaments : yet he 
muſt aſſemble one, at leaſt once in three years; 
and this obligation on the King, which was, we 
find, infiſted upon by the People in very early 
times, has been ſince confirmed by an act paſſed 
in the fixteenth year of the reign of Charles the 
Second. e bf whegls 9; 

Moreover, as the moſt fatal conſequences might 
enſue, if laws which might moſt materially affect 
public liberty, could be enacted in Parliaments ab- 
ruptly and imperfectly ſummoned, it has been eſta- 
bliſhed that the Writs for aſſembling a Parliament 
muſt be iſſued forty days at leaſt before the firſt 
meeting of it. Upon the ſame principle it has al- 
ſo been enacted, that the King cannot abridge the 
term he has once fixed for a prorogation, except 
in the two following caſes, viz. of a rebellion, or of 
imminent danger of a foreign invaſion : in both 
which caſes a fourteen days notice muſt be given (6). 
Again, the King 1s the head of the Church ; but 
he can neither alter the eſtabliſhed religion, or call 
individuals to an account for their religious opi- 
pions (c). He cannot even profeſs the religion 


(a) Laws made to bind ſuch Powers in a State, as have no 

- ſuperior power by which they may be legally compelled to the 
Raglan) of them (for inſtance, the Crown, as circumſtanced in 
England), are nothing more than general conventions, or treati 
— 6 with the Body X the People. 85 
(5) Stat. 30 Geo. II. c. 25. | | 
le) The Convocation,” or aſſembly of the Clergy, of which 


the King is the head, can only regulate ſuch affairs as are 
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which the legiſlature has particularly forbidden; 
and the Prince who ſhould profeſs it, is declared 
incapable of inheriting, poſſe hing, or en ng, yy 
Crown of theſe King ys fg ” N 
The King is he firſt Magiſtrate; but he can 
make no change in the maxims and forms conſe- 
crated by law or cuſtom : he cannot even influence, 
in any caſe whatever, the deciſion of cauſes between 
fubje& and ſubject; and James the Firſt, afliſting 
at the trial of a cauſe, was reminded by the Judge, 
that he could deliver no opinion (5). Laſtly, though 
crimes are proſecuted in his name, he cannot re- 
fufe to lend it to any particular perſons who have 
1 to 2 Es 
- rel ing has the pri ege coining 
but he cannot alter the ſtandard. 2 
The King has the power of pardoning offenders ; 7 
but he cannot exempt them from making a com- 
penfation to the parties injured. It is even eſta- 
 bliſhed by law, that, in a caſe of murder, the widow, 
or next , ſhall have a right to proſecute the | 
murderer ; and the Kin s pardon, whether it pre- 
ceded the Sentence b in conſequence of ſuck 
proſecution, ar whether it be granted 2 it, can; 
not have any eſſect (c). 


1 they cannot wind the Laws, Cultpms, and 
Statutes, of the K ings dom.—Stat. 25 Hen. VIII. c. 19. h 
) 1 Will. and M. Stat. 2. c. 2. 
(5% Theſe principles have ſince been made an expreſs article 
A u Ak of Parliament; the ſame which aboliſhed the Star- 
Chamber. „ Be it likewiſe declared and enacted, by the au- 
4 thority of this preſent Parliament, That neither his Mqjeſty, 
nor his Privy Council, have, or ought to have any juſt . 
Jon, power, or authorit „to examine or draw into que 
determine, or diſpoſe o the lands, tenements, goods, or 5 
tels, of any of the ſubjects of this Kingdom. „Stat. A. 16. 
Ch. I. cap. 11. f 10. 
Ce, The method of proſecution mentioned here, is called gre 
Appeal; it muſt be ſued within a year and a day after the c 
pl:tion. of the. crime. 
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The King has the military power; but ſtill with 
reſpect to this, he is not abſolute. It is true, in re- 
gard to the ſea-forces, as there is in them this very 
great advantage, that they cannot be turned againſt 
the liberty of the Nation, at the ſame time that 
they are the ſureſt bulwark of the iſland, the King 
may keep them as he thinks proper; and in this 
reſpect he lies only under the general reſtraint of 
applying to Parliament for obtaining the means of 
doing it. But in regard to land forces, as they 
may become an immediate weapon in the hands of 
Power, for throwing down all the barriers of pub- 
lic liberty, the King cannot raiſe them without the 
conſent of Parliament. The Guards of Charles the 
Second were declared anti- conſtitutional (a); and 
James's army was one of the cauſes of his being 
dethroned (0). 
In theſe times, however, 1 it is become a 
cuſtom with Princes to keep thoſe numerous armies 
which ſerve as a pretext and means of oppreſſing 
the People, a State that would maintain its inde- 
dence, is obliged, in a great meaſure, to do the 
fame. The Parliament has therefore thought pro- 
per to eftabliſh a ſtanding body of troops, which 
amounts to about thirty — Men, of which 
the King has the command. 

But this army is only eſtabliſhed for one year; 
at the end of that term, it is (unleſs re-eſtabliſhed) 
to be ipſo facto diſbanded; and as the queſtion 
which then lies before Parliament, is not, whether 
the army ſhall be diſſokved, but whether it ſhall be 
eftablifned anew,” as if it had never exiſted, any one 


(a) He had carried them to the number of four thouſand oo 


men. 
5) A new ſanction has been ou to the above reſtriction in 


the ſixth Article of the Bill of Rights: A flanding ; Ys 
_ # without the e of en, is againſt —_ 
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its diſſent, hinder its continuance. _ 2 
Hheſides, the funds for the payment of this bo- 
dy of troops are to be raiſed by taxes that never 
are eſtabliſned for more than one year (a); and it 
becomes likewiſe neceſſary, at the end of this term, 
again to eſtabliſh them (5). In a word, this inſtru- 
ment of defence, which the circumſtances of mo- 
dern times have cauſed to be judged neceſſary, 
being capable, on the other hand, of being applied 
to the moſt dangerous purpoſes, has been joined 
to the State by only a er thread, the knot of 

which may be ſlipped, on the firſt appearance of 
danger (c). e 20 


of the three branches of the Legiſlature may, by 


(a) The land- tax and malt-tax. „ _ 
(5) It is alſo neceſſary that the Parliament, when they renew 
the Act called the Mutiny Ad, ſhould authoriſe the different 
Courts Martial to puniſh military offences, and deſertion. It can 
2 refuſe the King even the neceſſary power of militarx 
Eee . At vhs ew. 
(e) To theſe laws, or rather conventions, between King and 
People, I ſhall add here the Oath which the King takes at his 
Coronation; a compact which, if it cannot have the ſame pre- 
eiſion as the laws we have related above, yet in a manner com- 
prehends them all, and has the farther advantage of being de- 
clared with more ſolemnity.. _ FO CO! : 
 « The archbiſhop or biſhop ſhall ſay, Will you ſolemnly pro- 
* miſe and ſwear to govern the people of this Kingdom of 
« England, and the dominions thereto belonging, accarding to 
the Statutes of Parliament agreed on, and the laws. and cuſ- 
4 toms of the ſame ?—The king or queen ſball ſay, I ſolemnly pro- 
/ EET, W = 
«Archbiſhop or biſhop. Will you to your power canſe law and 
« juſtice, in mercy, to be executed in all your judgnients ?— Xing 
„ Archbiſhop or biſhop. Will you to the utmoſt of your power 
« maintain the laws of God, the true profeſſion of the goſpel, 
e and the proteſtant reformed religion eſtabliſhed by the law? 
« And will you preſerve unto the biſhops and clergy of this 
realm, and to the churches committed to their charge, all ſuch 
© rights and privileges as by law. do or ſhall appertain unto them, 
or any of them? Hing or queen, All this J promiſe to do, 
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But theſe laws which limit the King's authori- 
ty, would not, of themſelves, have been ſufficient. 
As they are, after all, only intellectual barriers, 


which it is poſſible that the King might not at all 


times reſpect, as the check which the Commons 


have on his proceedings, by a refuſal of ſubſidies, 


.affets too much the whole State, to be exerted 


on every particular abuſe of his power; and laſtly, as 
even this means might in ſome degree be eluded, 


either by breaking the promiſes which have procur- 


ed ſubſidies, or by applying them to uſes different 
from thoſe for which they were appointed, the Con- 


ſtitution has beſides ſupplied the Commons with a 


means of immediate oppoſition to the miſconduct 


of Government, by giving them a right to impeach 


the Miniſters. pate 7 

It is true, the King himſelf cannot be arraign- 
ed before Judges; becauſe, if there were any that 
could paſs ſentence upon him, it would be they, 


and not he, who muſt finally poſſeſs the executive 


power: but, on the other hand, the King cannot 


act without Miniſters; it is therefore thoſe Mini- 


ſters, that is, thoſe indiſpenſable inſtruments whom 
they attack. i Fee bel 

If, for example, the public money has been em- 
ployed in a manner contrary to the declared in- 
tention of thoſe who granted it, an impeachment 
may be brought againſt thoſe who had the manage- 
ment of it. If any abuſe of power is committed, 


or in general any thing done contrary to the pub- 
he weal, they proſecute thoſe who have been ei- 
ther the inſtruments, or the adviſers of the mea- 


fure (a). 


„ After this the ling or queen, laying his or her hand upon the hol. 
4 rope, fol ſay, The 2 which I have here before —4 
& miſed I will perform and keep: ſo help me God. And then 
& ſhall hiſs the book.” + 8 mig 
(a) It was upon theſe principles that the Commons, in the 
beginning of this century, impeached the Earl of Oxford, who 


1 


| tan give an impartial decifion, when it ſhall ſee, 


the accuſers ? 


as well as time, to prepare for his defence; and 
Is communicated in Print tothe public: 


the intrinſic merits of his enn duct that he muſt dra 


ſervice to him, in * — to juſtify a criminal con- 


CE pleading guilty with reſpe& to the meaſures iiti- 
| Fug: to 
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Bat who ſhall be the Judges to decide in fuch | 
K cauſe? What Tribunal will flatter itſelf, that it 


appearing at its bar, the Goverament itſelf 'as the 
accuſed, and the Repreſentatives of the People, as 


It is before the Houſe of Peers that the Law 
has directed the Commons to carry their accuſati- 
on ; that is, before udges whoſe dignity on the 
one hand, renders them independent, and who, on 
the other, have à -great honour to ſupport in that 
awful function where Wen have all the Nation for 
ſpectators of their conduct. 

When the impeachment js brought ts the Lords, 
they commonly order the perſon accuſed to be im- 

riſoned. On the-day appointed, the Deputies of 
the Houſe of Commons, with the perſon impeach- 
ed, make their appearance: the impeachment is 
read 3 = 1s preſence ; Counſel are allowed him, 


at the expiration of this term; the trial goes on 
from day to day, with open doors, and every thing 


But whatever advantage the law grants to the 
perſon impeached for his juſtification, it is from 


his arguments and proofs: It would be of no 
duct, ta allege the commands of ibe Sovereign; of, 
. to Ze the _ W — (a). 


had adviſed the Treaty of Parton * the #254 — 

Somers, Who had 720 the gre efl to it. | 
1 75 This CT in peient res L; far from Le clearly ſet= 

FR | fea pre; 
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It is agaiuſt-the Adminiſtration itſelf that the im- 


peachment is carried on ; it ſhould therefore by no 


means interfere: the King can neither ſtop nor 


ſuſpend its courſe, but is forced to behold, as an 
inactive ſpectator, the diſcovery of the ſhare which 
he may himſelf have had in the illegal proceedings 
of his ſervants, and to hear his own ſentence in 
the condemnation of his Miniſters | 
An admirable expedient! which, by removing 
and puniſhing corrupt Miniſters, affords an imme- 


diate remedy for the evils of the State, and ſtrong- 


ly marks out the bounds. within which Power ought 
to be confined : which takes away the ſcandal of 


guilt and authority united, and calms the people 


by a great and awful act of Juſtice : an expedient, 
in this reſpe& eſpecially, ſo highly uſeful, that it is 
to the want of the like, that Machiavel attributes 
the ruin of his Republic. | 


But all theſe general precautions to ſecure the 
rights. of the Parliament, that is, thoſe of the Na- 


tion itſelf, againſt the efforts of the executive Pow- 
er, would be vain, if the Members themſelves re- 


mained perſonally expoſed to them. Being una- 


ble openly to attack, with any ſafety to itſelf, the 
two legiſlative bodies, and by a forcible exertion 
of its prerogatives, to make, as it were, a general 
aſſault, the executive power might, by ſubdividing 


terminated by the diſſolution of that Parliament. It has been 
fince enacted, (Stat. 12 and 13 W. III. c. 2.) “that no pardon 
« under the great ſeal can be pleaded in bar to an impeachment 
4 by the Houſe ef Commons.“ 


I once aſked a gentleman very learned in the laws of this | 


Country, if the King could remit the puniſhment of a Man con- 
demned in - conſequence of an impeachment of the Houſe of 
Commons: he anſwered me, The Tories will tell you the King 

can, and the Whigs he. cannot. But it is not perhaps very ma- 

terial that the a 31 ſhould be decided: the great public ends are 
attained when a corrupt Miniſter is removed with diſgrace, and 
the whole Syſtem of his proceedings unveiled to the public eye. 
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the Tame prerogatives, gain an entrance, and ſome: ' 
times by intereſt, and at others by fear, guide the 
general will, by influencing that of individuals 
But the laws which ſo effectually provide for 
the ſafety of the People, provide no leſs for that 
of the Members, whether of the Houſe of Peers, or 
that of the Commons. There are not known in 
England, either thoſe Commiſſaries, who are always 
ready to find thoſe guilty whom the wantonneſs 
of ambition points out, nor thoſe ſecret impriſon- 
ments which are, in other Countries, che uſual ex- 
edients of Government. As the forms and max- 
ims of the Courts of Juſtice are ſtrictly preſcribed, 
and every individual has an invariable right to be 
judged according to Law, he may obey without fear 
the dictates of public virtue. Laſtly, what crowns 
all theſe precautions, 1s its being a fundamental 
maxim, That the freedom of ſpeech, and debates ' 
« and proceedings in Parliament, ought not to be 
« jmpeached or queſtioned in any Court or place 
* out of Parliament (a).” | „ 
The Legiſlators, on the other hand, have not 
forgot that intereſt, as well as fear, may impoſe 
ſilence on duty. To prevent its effects, it has been 
enacted, that all perſons concerned in the manage - 
ment of any taxes created ſince 1692, commiſſioners 
of prizes, navy, victualling- office, &c. comptrollers 
of the army accounts, agents for regiments, the 
clerks in the different offices of the revenue, any 
perſons that hold any new office under the Crowa, 
created fince 1705, or of having a penſion under the 
Crown, during pleaſure, or for any term of years, are 
incapable of being elected Members. Beſides, if any 
Member accepts an office under the Crown, except 
it be an Officer in the 1 or navy accepting a new 


(a) Bill of RI thts. Art. 9. 


1 « 
7 commiſſion, his ſeat becomes void; though ſuch 
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Member is capable of being re-elected. 

Suck are the precautions hitherto taken by the 
Legiſlators, for preven 
the great prerogative ave of 
Places: precautions w kick. 


ſing of rewards and 
we 14 ſueceſſively 


taken, according as cireumſtances have ſhewn them 
: and which we may thence ſup —— : 
uce 


fo be nece 
are owing to cauſes powerful enough to p 


the eſtabliſhment of new ones, whenever circunt 


ſtances ſhall poiat out the neceſſity of them (a). 


CHAP. IX. 


WE E have hitherto only treated of general liber- 
ty, that is, of the rights of the Nation as a Na- 


tion, and of its ſhare in the Government. It now 


(a) Nothing can be a better p proof of the efficacy of the ks 


that produce be liberty of the e Englith and which will be ex - 
plained hereafter, than thoſe victories which the Parliament 
from time to time gains over itſelf, and in which the Members, 
forgetting all views of * ambition, only think of their in- 


tereſt as ſubjects. 


Since this was firſt written, an excellent regulation has been 
made for the deeiſion of controverted elections. Formerly the 


Houſe decided them in a very ſummary manner, and the witneſ. 


ſes were got examined upon oath. But, by an AR paſſed a 


; few years ago, the deciſion is now'to be left to a Jury, or Com- 


mittee, of fifteen Members, formed in the following manner. 


| — who muſt not be be leſs than one 


the — influence of 


Of private Liberty, or the Liberty of Tudividuak- 


— —— 


[ 
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remains that we ſhould treat particularly of a thing K : . 
without which this general liberty, being abſolutely % - 


fruſtrated in its object, would be only a matter 


of oſtentation, and even could not long fubſiſt, I. Jt 
mean the liberty of individuals, ; — 


Private Liberty, 1 to the diviſion of the 
Engliſh Lawyers, confiſts, firſt, of the right of 
Property, that is, of the right of enjoying excluſive- 
ly the gifts of fortune, and all the various fruits 


of one's induſtry. Secondly, of the right of Per- 
fonal Security, Thirdly, of the Locomotive Fa- 
culty, taking the word Liberty in its more con- 


fined ſenſe. | 

Each of theſe rights, ſay again the Engliſh Law- 
yers, is inherent in the perſon of every Engliſhman : 
they are to him as an inheritance, and he cannot 
be deprived of them, but by virtue of a ſentence 


| paſſed according to the laws of the land. And, 
indeed, as this right of inheritance is expreſſed 
in Engliſh by one word (birtherigit), the ſame as 


that which expreſles the King's title to the Crown, 
it has, in times of oppreſhon, been often -oppoſed 
to him as a right, doubtleſs of leſs extent, but of 
23 ſanction equal to that of his own. SP 
One of the principal effects of the right of Pro- 

perty is, that the King can take from his ſubjects 
no part of what they poſſeſs; he muſt wait till 


they themſelves grant it him ; and this right, which, 


as we have ſeen before, is by its conſequences, the 
bulwark that protects all the others, has moreover 


hundred, forty-nine are drawn by lots: out of theſe, each can- 
didate ſtrikes off one alternately, till there remain only thirteen, 
who, with two others, named out of the whole Hquſe, one by 


each Candidate, are to form the Committee: in order to ſecure - 
the neceſſary number of a hundred Members, all other buſineſs 
in the Houle 


is to be ſuſpended, till the aboye operations are 
completed, eee | | 


. 
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. immediate effect of preventing one of the chief 
4 4 cauſes of | oppreſſion. e 


property might be expoſed from one individual to 
waother, I believe I ſhall have ſaid every ching, 
when I have obſerved, that there is no Man in 
England who can oppoſe the irreſiſtible power of 
the Laws, —that, as the Judges cannot be deprived 
of their employments but on an accuſation by Par- 
Lament, the effe& of intereſt with the Sovereign, 
or with thoſe who approach his perſon, can ſcarce- 
ly influence their decifions,—that, as the Judges 
— have no power to paſs ſentence till the 
matter of fact has been ſettled by men nominated, 
we may almoſt ſay, at the common choice of the 
parties (a), all private views, and conſequently all 
reſpect of perſons, are baniſhed from the Courts of 
uſtice. However, that nothing may be wanting 
which may help to throw light on the ſubject I have 
undertaken to treat, I ſhall relate, in general, what 
is the law in civil matters, that has taken place in 
England. | | | 
When the Pandects were found at Amalphi, the 
Clergy, who were then the only Men that were able 
to underſtand them, did not neglett that opportu- 
nity of increaſing the influence they had already 
obtained, and cauſed them to be received in the 
greater part of Europe. England, which was deſ- 
tined to have a Conſtitution ſo difierent from that of 
other States, was to be farther diſtinguiſhed by its 
rejecting the Roman laws. = 
Under William the Conqueror, and his immedi- 
ate ſucceſſors, a multitude of foreign Eccleſiaſtics 
flocked to the Court of England. 'Their influence 


(a) Owing to the extenſive right, of challenging jurymen, 
which is allowed to every perſon brought to his trial, though net 
very frequently uſed. 


In regard to the attempts to which the right of — | 


> - 
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over the mind of the Sovereign, which, in the other 
States of Europe, as they were then conſtituted, _ 
might be conſidered as matter of no great impor-' 
tance,-was not ſo in a Country where the Sovereign. A+: 
being all-powerful, to obtain influence over him, 
was to obtain power itſelf. * The Engliſh "Nobility: 
ſaw with the greateſt jealouſy, :Men of a condition 
ſo different from their own, veſted with a power to 
the attacks of which they were immediately expoſed, 
and thought that they would carry that power to the 
height, if they were ever to adopt a ſyſtem of laws 
which thoſe ſame men ſought to introduce, and of 
which they would neceſſarily become both the de- 
poſitaries and the interpreterrr e.. 
It happened, therefore, by a ſomewhat ſingular 
conjunction of ' circumſtances, that, to the Roman 
laws, brought over to England by Monks, the idea 
of ecclefiaſtical power became aſſociated, in the 
FF - fame manner as the idea of regal Deſpotiſm be- 
= came afterwards annexed to the Religion of the 
'* fame Monks, when favoured by Kings who endea- 
voured to eſtabliſh an arbitrary government. The 
| Nobility at all times rejected theſe laws, even with a 
degree of ill humour (a); and the uſurper Stephen, 
whoſe intereſt it was to conciliate their affections, 
went ſo far as to prohibit the ſtudy of them, 8 - 
XX As the general diſpoſition of things brought 
* about, as hath been above obſerved, a ſufficient 


} 


4 | ® 3 — ' | *y 0 
; q | degree of intercourſe between the Nobility or Gen- 


. os The nobility, under the reign of Richard II. declared in 
the French language of thoſe times, . Puree que le roialme 
« &Engleterre n't&toit devant ces heures, ne a l'entent du Roy 
« notre Seignior, & Seigniors du Parlement, unques ne ſera, 
&« rule ne governs par la ley civil.” viz. Inaſmuch as the King-- 
dom of England was not before this time, nor according to the 
intent of the King our Lord, and Lords of Parliament, ever 
ſhall be ruled or governed by the civil law -In Nich. Parliamento 
Maſtmonaſterii, Feb. 3. Anno 3. | | 
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try, and the People, the averſion to the Roman, 
Laws gradually ſpread itſelf far and wide; and 


thoſe laws, to which their wiſdom in many caſes, 


and particularly their extenſiveneſs, ought natural- 
ly to have admittance when the Engliſh 


laws themſelves were as yet but in their — 


experienced the moſt ſteady oppoſition from the 


Lawyers; and as thoſe ns who ſought to intro- 


duce. them, frequently renewed their attempts, there 


at lengtharofe a kind of generalcombination amongſt 


the Lairy, to confine them to Univerſities and Mor 


naſteries (a). 


This oppoſition wirciriied ſo far, that Forteſcue, 


Chief Juſtice of the King's Bench, and afterward 
Chancellor under Henry VI; wrote a Book — 
De Laudibus Legum Anglia, in which he pr 
to demonſtrate the riorit) of the Engliſh 
- over the Civil; and t 


advantage of ſuperior antiquity; and traces their 
origin to a 8 78 anterior to "I ande 
of Rome. Fr 


be ern, if it ** 4 we ſul 
| as * 3 ng. in religious wag hich 4 a 
all times remarkably þ prevailed in England, is owing to muck 
the ſame cauſes as "Ns Btical liberty: both perhaps are owing 


to this, that the ſame en, whoſe intereſt it is in other Coun. . 


tries that the People ſhould-be influenced. | prejudices of 2 
political or religious kind, have been in England forced to in- 
rm and unite with them. I ſhall here take occafion t6 obſerve, 


io 3 to the reproach made to the 2 by Preſident He: 


mult, in his much eſteemed Chron of Pile, 
that the frequent changes of religion ch have taken place 


England, do not ar anger oh ets fo in th yo they 


only prove the m between the then exiſting 
was none but what might become the prevailing. one, whenever 
— thought proper to declare for it ; arid 1 1 gw 
waeren, wed chang may . at firſt gin, it was nn <1; 
* | 


not might be — . 
in his arguments on that ſubject, he gives them the 
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This ſpirit Has been preſerved even to much more 
modern times; and when we peruſe the many pa- 
ragraphs which Judge Hale has written in his Hiſ- 
tory of the Common Law, to prove, that in the few 
eaſes in which the Civil Law is admitted jn England, 


it can have no power by virtue of any deference 


due to the orders of Juſtinian (a truth which cer- 
tainly had no need of proof), we plainly ſee that 
this Chief Juſtice, who was alſo a very great Law- 
yer, had, in this reſpe&, retamed ſomewhat of the 
heat of party; | 1 5 20, 
Even at preſent the Engliſh Lawyers attribute the 
hberty they enjoy, and of which other Nations are 
deprived, to their having rejected, while thoſe Na- 
tions have admitted, the Roman law ; which is miſ- 
taking the eſſect for the cauſe. It is not becauſe 
the Engliſh have rejected the Roman laws that they 
are free; but it is becauſe they were free, or at 
leaſt becauſe there exiſted among them cauſes which 
were, in procefs of time, to make them ſo, that they 
have been able to reje& the Roman laws. But even 
though they had admitted thoſe laws, the ſame cir- 
cumſtances that have enabled them to reject the 
whole, would have likewiſe enabled them to re- 
ject thoſe parts which might not have ſuited them; 
and they would have ſeen, that it is very poſſible 
to receive the deciſions of the civil law on the ſub- 
ject of the ſervitutes urbane & ruſtice, without a- 
dopting its principles with reſpect to the power of 
the Emperors 'fa)7 7 ST 7 ir | 1 
Of this the Republic of Holland, where the Civil 
Law is adopted, would afford a proof, if there were 
not the ſtill more ſtriking one, of the Emperor of 
Germany, who, though in the opinion of his Peo- 
ple, he is the ſucceſſor to the very throne of the 


(a) What particularly frightens the Engliſh Lawyers 1 L. i. 
Lib. I, Tit. 4. Dig, —Ruod Principi placuerit legis habet wig eren. 
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Cæſars (a), has not by a great deal ſo much power 
asa King of England; and the reading of the ſe- 
veral treaties which deprived him of the power of 
nominating the principal offices of the Empire, ſuf- 
ficiently ſhews that a ſpirit of unlimited ſubmiſ- 
fion to Monarchical power, is no neceſſary con- 
ſequence of the admiſſion of the Roman Civil 
Law. wer 4s 
The Laws therefore that have taken place in 
England, are what they call the Unwritten Law, 
_ alfo- termed the Common Law, and the Statute 
Law.' ' | | 

The Unwritten Law is thus called, not becauſe 
it is only tranſmitted by tradition from generation 
to generation; but becauſe it is not founded on 
any known act of the Legiſlature. It receives its 
force from immemorial cuſtom, and for the moſt 
part, derives its origin from Acts of Parliament 
enacted in the times which immediately followed 
the Conqueſt (particularly thoſe anterior to the 
time of Richard the Firſt) the originals of which 
are loſt. | 1575 2 wats 

The principal objects ſettled by the Common 
Law, are the rules of deſcent, the different me- 
thods of acquiring property, the various forms re- 
quired for rendering contracts valid; in all which 
points it differs, more or leſs, from the Civil Law. 
Thus, by the Common Law, lands deſcend to the 
_ eldeſt ſon, to the excluſion of all his brothers and 
ſiſters ; whereas, by the Civil Law, they are equal-. 
ly divided between all the children: by the Com- 
mon Law, property 1s transferred by writing ; but 
by the Civil Law, tradition, or actual delivery, is 
moreover requiſite, &, 


(4) The German word to ex ſs the Emperor's di nity is 
Ceſar, Kaiſer. | 15 e 2 8 
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. The ſource from which the deciſions of the Com- 
mon Law are drawn, is what is called præteritorum 
memoria eventorum, and is found in the collection 
of judgments that have been paſſed from time im- 
memorial, and which, as well as the proceedings 

relative to them, are carefully preſerved under the 

title of Records. In order py the principles eſtab- 
liſhed by ſuch a ſeries of judgments may be known, 
extracts from them are, from time to time, pub- 
liſhed under the name of Reports; and theſe re- 
ports reach, by a regular ſeries, ſo far back as the 
reign of Edward the Second, 1acluſively. | 

Beſides this collection, which is pretty vo- 
luminous, there are alſo ſome ancient Authors of 
great authority among Lawyers; ſuch as Glanvil, 
who wrote under the reign of Henry the Second 
Bradton, who wrote under Henry the Third 
Fleta, and Lyttelton. Among more modern Authors, 
is Sir Edward Coke, Lord Chief Juſtice of the King's 
Bench under James the Firſt, Who has written four 

books of WT aa and i is at reren the Qracle of 


County of Kent, by which lands are reg, et —5 
ly between the Sons; and that called — Eu- 
gliſb, by which, in ſome particular diſtriets, lands 
deſcend to the youngeſt Son. 

The Civil Law, in the few inſtances Ls it is 
admitted, is likewiſe comprehenged under the Un- 
written Law, becauſe it is of force only ſo far as it 
has been authoriſed b immemorial cuſtom. Some 
of its principles are Hllowed 3 in the Eccleſiaſtical 
Courts, in the Courts of Admiralty, and in the 

Courts of the two Univerſities ; but it is ene 
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nothing more than ex ſub lege graviori; and theſe 
different Courts muſt conform to Acts of Parlia- 
ment, and to the ſenſe given to them by the Courts 
of Common Law; being moreover ſubjeaed to the 
controul of theſe latter. 
Laſtly, the Written Law is the collection of the 
various Acts of Parliament, the originals of which 
are carefully preſerved, eſpecially fince the reign of 
Edward the Third. Without entering into the 
diſtinctions made by Lawyers with reſpect to them, 
ſuch as public and private Acts, declaratory Acts, or 
ſuch as are made to extend or reſtrain the Common 
Law, it will be ſufficient to obſerve, that being the 
reſult of the united wills of the Three Conſtituent 
Parts of the Legiſlature, they, in all caſes, ſuper- 
ſede both the Common Law and all former Statutes, 
and the Judges muſt take cognizance of them, and 
decide in conformity to them, even though they had 
not been alleged by the parties (a). : 
The different Cqurts for the Adminiſtration of 
ice, in England 5 are, . 5 
| 71 The Court of Common Pleas. It formerly 
made a part of the Aula Regis; but as this latter 
Court was bound by its inſtitution always to follow 
the perſon of the King, and private individuals ex- 
perienced great difficulties in obtaining relief from 
a Court that was ambulatory, and always in motion, 
it was made one of the articles of the Great Char- 
ter, that the Court of Common Pleas ſhould thence-: 
forwards be held in a fixed place (6); and fince that 
time it has been ſeated at Weſtminſter. It is com- 
| Poſed of a Lord Chief Juſtice, with three other 
Judges ; and appeals from its judgments, uſually 
called Writs of Errour, are brought before the Court 
FEB 
'a) Unleſs by private Acts. 9 Toe7ro 
| 0 Communia Placita non — Curiam neſtram, fed teneantur 
in aliquo loco certo, Magna Charta, gap. 11, Ss 
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II. The Court of Exchequer. It was originally 


eſtabliſned to determine thoſe cauſes in which the 


King or his ſervants, or accomptants, were concern- 
ed, and has gradually become open to all perſons. 
The confining the power of this Court to the above 
claſs of perſons, is therefore now a mere fiction; 
only a man muſt, for form's ſake, ſet forth in his 
declaration that he is debtor to the King, whether 
he be ſo, or no- The Court of 1 is com- 
poſed of the Chief Baron of the Exchequer, and 
three other Judges. + 9 
III. The Court of King's Bench forms that part 
of the 4u/a Regis which eontinued to fubfiſt after 
the diſmembering of the Common Pleas. This 
Court enjoys the moſt extenfive authority of all other 
Courts : it has the ſuperintendence over all Corpe- 
rations, and keeps the various juriſdictions in the 
Kingdom within their reſpective bounds. It takes 
Cognizance, according to the end of its original 
inſtitution, of all criminal cauſes, and even of ma- 
ny caufes merely civil. It is compoſed of the Lord 
Chief Juſtice of the Court of King's Bench, and 
three other Judges- Writs: of errour againſt the 
judgments paſſed in that Court in civil matters, 
are brought before the Court of the Exchequer 
— or, in moſt caſes, before the Houfe of 
eers. . 
IV. The Court of the Exchequer Chamber. 
When this Court is formed by the four Barons, or 
Judges of the Exchequer, together with the Chan- 
cellor and Treaſurer of the ſame, it fits as a court 
of Equity; a kind of inftitation on which ſome 
obſervations will be introduced in a following 
Chapter. When this Court is formed by the 
twelve Judges, to whom ſometimes the Lord Chan- 
cellor is joined, its office is to deliberate, when 
properly referred and applied to, and give an 


is adminiſtered, in civil matters, in Englan 
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opinion on important and difficult cauſes, before 
judgments are paſſed upon them, in thoſe Courts 


where the cauſes are depending. 


CUAP. VT 


On the Law in regard to Civil Matters, that is ob- 
One ſerved in England. | 


CoNCERNING the manner in which Juſtic 
„ and 

the kind of law that obtains in that reſpe&, the 
following obſervations may be made. 7 
In the firſt place, it is to be obſerved, that the 
inning of a civil proceſs. in England, and the 
firſt ſtep uſually taken in bringing an action, is the 
ſeizing by public authority the perſon againſt whom 
that action is brought. This is done with a view 
to ſecure ſuch perſon's appearance before a judge, 


or at leaſt make him give ſureties for that purpoſe. 


In moſt of the Countries of Europe, where the 


forms introduced in the Roman Civil Law, in the 
reigns of the latter Emperors, have been imitated, 


a different method has been adopted to procure a 


man's appearance before a Court of Juſtice. The 


uſual practice is to have the perſon ſued, ſummon- 
ed to appear before the Court, by a public officer 
belonging to it, a week before hand: if no regard 
is paid to ſuch ſummons twice repeated, the Plain- 
tiff, or his Attorney, is admitted to make before 
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the Court a formal reading of his demand, which 
is then granted him, and he may proceed to ex- 


ecution (a). 


In this mode of proceeding, it is taken for 
granted, that a perſon who declines to appear before 
a Judge, to anſwer the demand of another, after 
being properly ſummoned, acknowledges the juſtice 


of ſuch demand, and this ſuppoſition is very juſt 


and rational. However, the above-mentioned prac- 
tice of ſecuring before-hand the body of a perſon 


| ſued, though not fo mild in its execution as that 


juſt now deſcribed, nor even more effectual, ap- 
pears more obvious, and is more readily adopted, 
in thoſe times when Courts of Laws begia to be 
formed in a Nation, and rules of diſtributive juſ- 
tice to be eſtabliſhed ; and it is, very likely, fol- 


lowed in England as a continuation of the methods 


that were adopted when the Engliſh laws were as yet 
in their infancy. - | | ; 
In the times we mention, when laws begin to 


be formed in a Country, the adminiſtration of juſ- 


| tice between individuals is commonly lodged in 


the ſame hands which are intruſted with the pub- 
lic and military authority in the State. Judges 
inveſted with a power of this kind, like to carry 


on their operations with a high hand: they con- 


ſider the refuſal of a Man to appear before them, 


not as being wee an expedient to avoid doing 
that which is juſt, | 
authority : they of courſe look upon themſelves 


but as a contempt of their 


as being bound to vindicate it; and a writ of 


Capias is ſpeedily iſſued to. apprehend the refrac- 


(a) A perſon againſt whom a judgment of this kind has been 
paſſed (which they call in France un jugement par deſuut) may 
eaſily obtain relief: but as lie now in his turn becomes in a man- 
ner the Plaintiff, his deſerting the cauſe, in this ſecond ſtage of 
it, would leave him without remedy. - | 8 To 12 
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tory Defendant. A preliminary Writ, or order, of 
this kind, becomes in time to be uſed of courſe; 
and as the firſt regular ſtep of a law-ſuit; an 
thus, it is likely enough, has it happened that in 
the Engliſh Courts of law; if I am rightly inform- 
ed, a Writ of Capias is either iſſued before the 
original Writ itſelf (which contains the ſummons 
of the plaintiff, and a formal delineation of his 
_ caſe), or is joined to ſuch Writ, by means of an 
ac etiam bupias, and is ſerved along with it. It 
may be remembered that, in England, the Aula 
Regis, at the head of which the King himſelf pre- 
fided, was originally the common Court of Juſtice 
for the whole Kingdom, in civil as well as criminal 
matters; and continued fo till the Court of Common 
Pleas was in time ſeparated from it. 
In Rome, where the diſtribution of civil Juſ- 
tice was at firſt lodged in the hands of the Kings, 
and afterwards of the Conſuls, the method of 
ſeizing the perſon of a man againſt whom. a de- 
mand of any kind was preferred, previouſly to 
ny judgment being paſſed againſt him, 0 
wiſe adopted, and continued to be followed after; 
the inſtitution of the Prætor's Court, to whom the MK 
civil branch of the power of the Conſuls was after- 
wards delegated ; and it laſted till very late times ; 
that is, till the times when thoſe capital alterations 
were made in the Roman civil Law, during the 
reign of the latter Emperors, which gave it the 
form it now has in thoſe Codes or collections of 
which we are in poſſeſſioo n 
A very fingular degree of violence even took 
place in Rome, in the method uſed to ſecure the 
rſons of thofe againſt whom a legal demand was 
preferred. In England, the way to ſeize upon the 
perſon of a man under ſuch circumſtances, is by 
means of a public Officer, ſupplied with a Writ o? 
order for that purpoſe, ſuppoſed to be direted |} 


* 


„ene 


ns 


to him (or to the Sheriff his employer) from the 


King himſelf. But in Rome, every one became a 


kind of public officer in his own caule, to aſſert 


the Prætor's prerogative; and, without any oſten- 
ſible legal licence or badge of public authority, 
had a right to ſeize by force the perſon of his 


opponent, wherever he met him. The pratic 
was, that the Plaintiff (Actor) firſt ſummoned the 
perſon ſued (Reum) with a loud voice, to follow 


him before the Court of the Prætor (a). When 
the Defendant refuſed to obey ſuch ſummons, the 
Plaintiff, by means of the words licet anteſtari, re- 
queſted the by-ſtanders to be witneſſes of the fact, 


as a remembrance of which he touched the ears 


of each of them; and then proceeded to ſeize 
the perſon of his opponent, by throwing his arms 
round his neck (obtorto collo), thus endcavo. ring 


to drag him before the Prætor. When the per- 


ſon ſued was, through age or fickneſs, diſabled 


from following the Plaintiff, the latter was direct- 


ed by the law of the Twelve Tables, to ſupply 


bim with a horſe (jumentum dato). 


The above method of proceeding was however 
in after- times mitigated, though very late and 
lowly. In the firſt place, it became unlawful to 


ſeize a man in his own houſe, as it was the abode. 


of his domeſtic Gods. Women of. good family 
(Matirone) were in time protected from the ſe- 


verity of the above cuſtom, and they could no 


longer be dragged by force before the Tribunal of 
the Prætor. The method of placing a ſick or aged 
perſon by force upon a horſe, feems to have been 
aboliſhed during the latter times of the Republic. 
Emancipated Sons, and freed Slaves, were after- 
wards reſtrained from fummoning their Parents, 


(a) Ad Tribunal ſeguere, in Tus ambula. 
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or late Maſters, without having expreſsly obtained 
the Pretor's leave, under the penalty of fifty 


Pieces of gold. However, fo late as the time of 
Pliny, the whole mode of ſummoning, or carrying 
by / ng before a Judge, continued in general to 
ſubſiſt; though, in the time of Ulpian, the neceſ- 


fity of expreſsly obtaining the Preztor's leave was 


extended to all caſes and perſons; and in Con- 
ſtantine's reign, the met to be eſtabliſned 
of having legal ſummonſes ſerved only by means 
of a public Officer appointed for that purpoſe. 
After that time, other changes in the former law 
were introduced, from which the mode of proceed- 
ing now uſed on the continent of Europe, 


borrowed, Eat | 
In England likewiſe, ſome changes, we may ob- 


ſerve, have been wrought in the law and practice 


concerning the arreſts of ſued perſons, though as 


flowly and late as thoſe effected in the Roman 


Republic or Empire, if not more ſo; which evinces 
the great impediments of various kinds that ob- 


ſtru& the improvement of laws in every Nation. 


So late as the reign of king George the Firſt, an 
Act was paſled to prohibit the practice of pre- 
vious perſonal Arreſt, in caſes of demand under 
two pounds my ; and fince that time, thoſe 


Courts, juſtly called of” Conſcience, have been eſtab- 


liſhed, in which ſuch demands are to be ſummarily 
decided, and ſimple ſummonſes, without arreſt, can 
only be ufed. And lately, another Bill has been 
paſſed on the motion of Lord Beauchamp, whoſe 
name deſerves to be recorded, by which the like 
prohibition of arreſt is extended to all caſes of 
debt under ten pounds ſterling ; a Bill the paſſing 
of which was of twenty, or even a hundred times, 
more real importance than the riſe or fall of a 

Favourite or a Miniſter, though it has perhaps 


as been 
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been honoured with a leſs degree of attention By 
the Public. ho. | 5 

Another peculiarity of the Engliſh Civil Law, is 
the great refinements, formalities, and ſtrictneſs 
that prevail in it. Concerniug ſuch refinements, 
which are rather imperfections, the ſame obſerva- 
tion may be made that has been introduced above 
in regard to the mode and frequency of civil ar- 
reſt in England ; which 1s, that they are continu- 
ations of methods adopted when the Engliſh Law 
began to be formed, and are the conſequences of 
the fituation in which the Engliſh placed them- 
ſelves when they rejected the ready made Code 
of the Roman civil Law, compiled by order of 
Juſtinian, which moſt nations of Europe have ad- 
mitted, and rather choſe to become their own 
Law-makers, and raiſe from the ground the ſtruc- 
ture of their own national Civil Code ; which Code, 
it may be obſerved, is as yet in the firſt ſtage of 
its formation, as the Roman Law itſelf was during 
the times of the Republic, and in the reigns of 
the firſt Emperors. FO 

The time at which the power of adminiſtering 
juſtice to individuals, becomes ſeparated from the 
military power (an event which happens ſooner 
or later in different Countries) is the real æra of the 
origin of a regular ſyſtem of laws in a Nation. 
Judges being now deprived of the power of the 
ſword, or, which amounts to the ſame, being 

obliged to borrow that power from other perſons, 
XZ endeavour to find their reſources within their own 
Courts, and, if poſſible, . to obtain ſubmiſſion to 
F their decrees from the great fegularity of their 
EN and the reputation of the impartia- 
ity of their deciſions A9 2 
At the ſame time alſo Lawyers begin to crowd 
in numbers to Courts —_— it ip no longer Langer: 
| 2 £22 ? a 
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ous to approach, and add their refinements to 
the rules already ſet down either by the Legifla- 
ture or the Judges. As the employing of them is, 
eſpecially in the beginning, matter of choice, and 
they fear, that, if bare common ſenſe were thought 
ſufficient to conduct a law-fuit, every body might 
imagine he knows as much as they do, they con- 
trive difficulties to make their aſſiſtance needful. 
As the true ſcience of the Law, which is no other 
than the knowledge of a long ſeries of former rules 
and precedents, cannot as yet exiſt, they endea- 
vour to create an artificial one, to recommend them 
ſelves by. Formal diſtinctions and definitions are 
1 to expreſs the different kinds of claims 


Men may ſet up againſt one another; in which 
almoſt the ſame nicety is diſplayed as that uſed 
by Philoſophers in claſſing the different ſubjects, 
or kingdoms; of Natural Hiſtory. Settled forms of 


words, under the name of Vrits, or ſuch like, are 
deviſed to ſet thoſe claims forth; and, like intro- 
ductory paſtes, ſerve to ufher Claimants into the 
Temple of Juſtice. For fear their Client ſhould 
deſert them after their firſt introduction, like a fick 
man who reſts contented with a ſingle viſit of the 
Phyſician, Lawyers contrive other ceremonies and 
technical forms for the farther conduct of the 

roceſs and the pleadings; and in order ſtill more 
ſafely to bind their Clients to their dominion, they 
at length obtain to make every error relating to 
their profeſſional regulations, whether it be a 7, 
nomer, a miſpleading, or ſuch like tranſgreſſion, to 
be of as fatal a conſequence as a failure againft 
the laws of ſtrict Juſtice. Upon the foundation 
of the above- mentioned definitions and metaphy- 
| ical diſtinctions of caſes and actions, a number 
of ſtrict rules of law are moreover raiſed, with 
which none can be acquainted but ſuch as are 
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complete maſters of thoſe diſtinctions and defini- 
tions. | 5 | 
'To a perſon who in a poſterior age obſerves for 

the firſt time ſuch refinements in the diſtribution of 
| Juſtice, they appear very ſtrange, and even ridi- 
culous. Yet, it muſt be confeſſed, that during the 
times of the firſt inſtitution of Magiſtracies and 
Courts of a civil nature, ceremonies. and forma- 
| lities of different kinds are very uſeful to procure 
to ſuch Courts, both the confidence of thoſe per- 
ſons who are brought before them, and the re- 
ſpe& of the Public at large; and they thereby be- 
come actual ſubſtitutes for military force, which, 
till then, had been the chief ſupport of Judges. 
Thoſe ſame forms and profeſſional regulations are 
moreover uſeful to give uniformity to the proceed- 
ings of the Lawyers and of the Courts of Law, 
and to inſure conſtancy and ſteadineſs to the rules 
they ſet down among themſelves. And if the 
whole ſyſtem of the refinements we mention con- 
tinues to ſubſiſt in very remote ages, it is in a great 
meaſure owing (not to mention other cauſes) to 
their having ſo coaleſced with the eſſential parts 
of the Law as to make danger, or at leaſt great 
difhculties, to be apprehended from a ſeparation ;- 
and they may, in that reſpect, be compared with 
a ſcaffolding uſed in the raiſing of a houſe, which, 
though only intended to ſet the materials, and ſup- 
port the builders, happens to be ſuffered for a long 
time afterwards to ſtand, becauſe it is thought the 
removing of it might endanger the building. © 

Very fingular law formalities and refined prac- 
tices of the kind here alluded to, had been con- 
trived by the firſt Juriſconſults in Rome, with a 
view to-amplify the rules ſet down in the Laws of 
the Twelve Tables; which being but few, and en- 
graven on braſs, every body could know as well 
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as they: it even was a general cuſtom to give 
thoſe laws to children to learn, as we are informed 
by Cicero. | 
Very accurate definitions, as well as diſtin& 
branches of caſes and actions, were contrived by 
the firſt Roman Juriſconſults; and when a Man 
had once made his election of that peculiar kind 
af action he choſe to purſue his claim by, it be- 
came out of his power to alter it. Settled forms of 
words, called Act iones legis, were moreover con- 
trived, which men muſt abſolutely uſe to ſet forth 
their demands. The party himſelf was to recite 
the appointed words before the Prætor; and ſhould 
he unfortunately happen to miſs or add a ſingle 
word, ſo as to * to alter his real caſe or de- 
mand, he loſt his ſuit thereby. To this an allu- 
ſion is made Cicero, when he ſays, © We have a 
“ civil law, ſo conſtituted, that a Man becomes 
cc non-ſuited, who has not proceeded in the man- 
* ner he ſhould have done (a).” An obſervation 
of the like nature is alſo to be found in Quintilian, 
whoſe expreſſions on the ſubje&t are as follow: 
6 There is beſides another danger; for if but one 
« word has been miſtaken, we are to be con- 
<« ſidered as having failed in every point of our 
« ſuit (5).” Similar ſolemnities and appropriated 
forms of words were moreover neceſſary to in- 
troduce the reciprocal anſwers and replies of the 
Parties, to require and accept ſureties, to produce 
witneſſes, &c. „„ | 5 
Of the above Actiones legis, the Roman Juriſcon- 
ſults and Pontiffs had carefully kept the excluſive 


(a) Ita Ius civile habemus conſtitutum, ut cauſa cadat is qui nas 
quemadmodum oportet egerit. De Invent. II. 19. | 
(3) Eft etiam periculoſum, quum fi uno verbo fit erratum, totq 
cauſe cecidiſſe videamur. Inſt. Orat. III. 8. VII. z. 5 
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knowledge to themſelves, as well as of thoſe days 
on which religion did not allow Courts of law to 
fit (a). One Cn. Flavius, ſecretary to Appius 
Claudius, having happened to divulge the ſecret 
of thoſe momentous forms (an act for which he 
was afterwards preferred by the People), Juriſ- 
conſults contrived freſh ones, which they began to 
keep written with ſecret cyphers; but a member 
of their own Body again betrayed: them, and the 
new Collection which he publiſhed, was called 
Tus Alianum, from his name, Sex. Alius, in the 
ſame manner, as the former collection had been 
called Tus Flauianum. However, it does not ſeem 
that the influence of Lawyers became*much a- 
bridged by thoſe two collections: beſides written 
information of that ſort, practice is alſo neceſſary: 
and the public Collections we mention, like ho 
many books that have been publiſhed on the 
Engliſh law, could hardly enable a Man to be- 
come a Lawyer, at leaſt ſufficiently ſo as to con- 
duct a law-ſuit (5). „ | 
Modern Civilians have been at uncommon pains 
to find out and produce the ancient law Formule 
we mention; in which they really have had ſur- 
priſing ſucceſs. Old Comic Writers, ſuch as Plautus 
and Terence, have ſupplied ' them with ſeveral ; 
the ſettled words, for inſtance, uſed to claim the 


a) Dies Feſti & Nefaſti, 5 | 
() The Roman Juriſconſults had extended their ſkill to objects 
of voluntary juriſdiction as well as to thoſe of coptentious juriſ- 
diction, and had deviſed peculiar formalities, forms of words, 
diſtinctions and definitions, in regard to the contracting of ob- 
ligations between Man and Man, in regard to ſtipulations, dor 
nations, ſpouſals, and eſpecially laſt wills, in regard to all which 
they had diſplayed ſurpriſing nicety, refinement, accuracy, and 
ſtrictneſs. The Engliſh Lawyers have not beſtowed ſo much 

po on the objects of voluntary juriſdiction, nor any thing 

Ke Its Ne] "i172: | | | 
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property of a Slave, frequently occur in their 
Works (2). 5 11 TE | 
Extremely like the above A@#ones legis are the 
Writs uled in the Engliſh Courts of law. Thole 
Writs are framed for, and adapted to every branch 


(a) The words addreſſed to the Plaintiffs by the perſon ſued, 


| when the latter made his appearance on the day for which he had 


been compelled to give ſureties, were as follow, and are alluded 
to by Plaut. Curcul. I. 3. v. 5. Where art thou who haſt 
„ obliged me to give ſureties? Where art thou who ſummoneſt 


„ me? Here I ſtand before thee, do thyſelf ſtand before me.“ 
To which the Plaintiff made anſwer, Here I am.” The de- 


fendant replied, © What doſt thou ſay ??” When the plaintiff 
anſwered, I ſay. . . {Ai) and then followed the form of words 
by which he choſe to expreſs his action. Ubi tu es, qui me va- 
datus es ? Ubi tu es qui me citafti ? Ecce ego me tibi fiflo ; tu contra 
te mihi files Sc. 2 1 8 TEC £34 | 

If the action, for inſtance, was brought on account of goods 


ſtolen, the ſettled penalty or damages for which was the reſ- 


titution of twice the value, the words to be uſed were, AIO 
decem-aurevs mihi furto tuo abeſſe, teque co nomine viginti aureos mihi 
dare vportere. For work done, ſuch as cleaning of clothes, &c. 
Alo te mihi tritici modium de quo inter nos, convenit ob palita veſti» 
menta tua, dare oportere. For recovering the value of a Slave 


killed by another citizen. Alo te bominem meum occidiſſe, teque 


mibi quantum Ille hoc anno plurimi fuit dare oportere. For damages 
done by a vicious animal. Alo bovem Mavii ſervum meum, 
Stichum, cornu petiiſſe & occidifſe, eoque nomine Mevium, aut ſervi 
£ftimationem præſtare, aut bovem mihi noxe dare, oportere; or A10 
urſum Mevu mibi vulnus intuliſſe, & Mevium quantum equius meling 
mihi dare oportere, ©. fe. ; | ine 

It may be obſerved, that the particular kind of remedy which 
was provided by the law for the caſe before the Court, was ex- 
weekly pointed out in the formula, uſed by a Plaintiff; and in 
regard to this no miſtake was to be made. Thus, in the laſt 
quoted formula, the words quantum equius melius, ſhew that the 
Pretor was to appoint inferior Judges both to aſcertain the damage 
done and determine finally upon the caſe, according to the direc- 
tion he previouſly gave them; theſe words being excluſively ap- 
propriated to the kind of actions called Arbitrarie, from the 
above-mentioned Judges or Arbitrators. In actions brought to 
require. the execution of conventions that had no name, the con- 
vention itſelf was expreſſed in the formula; ſuch is that which 
is recited above, relating to work done by the Plaintiff, &c. &c. 
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or denomination of actions, ſuch as detinue, tref- 
paſs, action upon the caſe, accompt, and covenant, 
Sc. the ſame ſtrictneſs obtains in regard to them 
as did in regard to the Roman law formule above 
mentioned: there is the fame danger in mifapply- 
ing them, or in failing in any part of them; and 
to uſe the words of an Engliſh Law-writer on the 
ſubje&, © Writs muſt be rightly directed, or they 
« will be nought...., In all writs, care muſt be 
** had that they be laid and formed according 
« to their caſe, and ſo purſued in the proceſs 
* thereof (a).“ . c 
The ſame formality likewiſe prevails in the 
Engliſh N — conduct of the proceſs, as 
obtained in the old Roman Law proceedings; and 
in the ſame manner as the Roman Juriſconſults 
had their Actionis poſtulationes & editiones, their 
inficiationes, exceptiones, ſpon ſiones, replicationes, 
Aduplicationes, c. fo the Engliſh Lawyers have 
their counts, bars, replications, rejoinders, ſur- re- 
Joinders, rebutters, ſur-rebutters, &c. A ſerupulous 
accuracy in obſerving certain rules, is moreover 
neceſſary in the management of thoſe pleadings ; 
the following are the words of an Engliſh Law- 
writer on the ſubject: Though the art and dex- 
* terity of pleading, was in its nature and deſign 
3 only to render the fact plain and intelligtble, 
« and to bring the matter to judgment with con: 
& venient certainty, it began to degenerate from its 
8 e ſimplicity, Pleaders, yea and Judges, 
“having become too curious in that reſpec, plead- 
-< ings at length ended in a piece of nicety and 
* curioſity, by which the miſcarriage of many a 
* cauſe, upon ſmall trivial objections, has been 
_ © occahoned (6).” . e 


00 Jacob's Law Dictionary. See Writ. 
5) Cunningham's Law Dictionary. See Pleadings. 
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- There is, however, a difference between the Ro- 
man Actiones legis, and the Engliſh Writs ; which 


is, that the former might be framed when new 


ones were neceſſary, by the Prætor or Judge of 
the Court, or, in ſome caſes, by the body of the 

Juriſconſults themſelves, —whereas Writs, when 
wanted for ſuch new caſes as may offer, can only 
be deviſed by a diftint Judge or Court, exclu- 


ſtvely inveſted with ſuch power, viz. the High 


Court of Chancery. The iſſuing of Writs already 
exiſting, for the different caſes to which they be- 
long, is alſo expreſsly reſerved to this Court ; and 
fo important has its office on thoſe two points been 


deemed by Lawyers, that it has been called, by 


way of eminence, the Manufactory of Juſtice ( Of- 


fema Juſtitia). Original Writs beſides, when 
nce f 


once framed, are not at any time to be altered, 
except by Parliamentary authority (@). : 
Of ſo much weight in the Engliſh law are the 
original delineations of caſes we mention, that no 
cauſe is ſuffered to be proceeded upon, unleſs they 
firſt appear as legal introductors to it, However 
important or intereſting the caſe, the Judge, till 
he ſees the Writ he is uſed to, or at leaſt a Writ 


| 415 Writs, legally iſſued, are alſo neceſſary for executing the 


iflerent incidental proceedings that may take place in the courſe 
of a law-ſuit, ſuch as producing witneſſes, &c. The names given 
to the different kinds of writs, are uſually derived from the firſt 
Latin words þy which they began when they were written in 
Latin, or at leaſt from ſome remarkable word in them; which 

ives riſe to expreſſions ſufficiently uncouth and unintelligible. 
Thus, a Pane, is a writ iſſued to oblige a perſon in certain caſes 
to give ſureties ¶ Pone per vadium, and ſalvos plegios). A writ 


of Subpena is to oblige witneſſes, and ſometimes other claſſes of 


perſons, to appear before a Court. An action of Qui tam, is 
that which is brought to ſue for a proportional ſhare of a fine 
eſtabliſhed by ſome penal Statute, by the perſon who laid an in. 
formation: the words in the writ being, Qui tam pro Domina 
rege, quam pro ſeipſo in bac parte ſequitur, Fe, Oc. Ws 
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iſſued from the right Manufadtory, is both deaf 
and dumb. He is without eyes to ſee, or ears to 


hear. And when a caſe of a new kind offers, 


for which there is as yet no Writ in being, ſhould 


the Lord Chancellor and Maſters in Chancery dif- 


agree in creating one, or prove unequal to the 
| arduous taſk, the Great National Council, that is 


Parliament themſelves, are in ſuch emergency ex- 


preſsly applied to: by means of their collected 
_ wiſdom, the right myſtical words are brought to- 


22 the udge is reſtored to the free uſe of 


his organs of hearing and of ſpeech; and, by the 
creation of a new Vrit, a new province is added 
to the Empire of the Courts of Law. | 


In fine, thoſe precious Writs, thoſe. valuable 


Briefs (Brevia) as they are alſo called by way of 


eminence, which are the elixir and quinteſſence 
of the Law, have been committed to the ſpecial 


care of Officers appointed for that purpoſe, whoſe 


offices derive their names from thoſe peculiar 1n- 
ſtruments they n uſe for the preſerva- 


tion of the depoſit with which they are intruſted; 


the one being called the office of the Hamper, and 
the other, of the Small bag (a). 11 0% 6 
To ſay the truth, however, the creating of a 
new Writ, upon any new given caſe, is matter of 
more difficulty than the generality of Readers are 


aware of. The very importance which is thought 


to be in thoſe profeſſional forms of words, renders 
them really important, As every thing without 
them is illegal in a Court af Common Law, ſo 


with them every thing becomes legal; that is to 


(a) Hanaperium & Parva baga, the Hanaper Office and the 


Petty. bag Office: the above two Latin words, it is not im- 


proper to obſerve, do not occur in Tully's works. To the care 


of the Petty-bag office thoſe writs are truſted in which the 
wic buſineſs is concerned; and to the Hanaper office, thoſe 


relate to the Subject. 
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ſay, they empower the Court legally to determine 
upon every kind of ſuit to which they are made 
to ſerve as introductors. The creating of a new 
Writ, therefore,. amounts in its conſequences to 


the framing of a new law, and a law of a general 


nature too: now, the creating of ſuch a law, on 


the firſt appearance of a new caſe, which law js 


afterwards to be apphed to all ſuch caſes as may 


be fimilar to the firſt, is really matter of difficulty; 
eſpecially, when men are as yet in the dark as to 
the beſt kind of proviſion to be made for the 
caſe in queſtion, or even when it is not perhaps 
vet known whether it be proper to make any 
proviſion at all. The framing of a new Writ 


under fuch circumſtances, is a meaſure on which 


Lawyers or Judges will not very willingly either 
venture of themſelves, or apply to the Legiſlature 


for that purpoſe. | 
Owing to the above-mentioned real difficulty in 


creating new Writs on the one hand, and to the 


abſolute neceſſity of ſuch Writs in the Courts of 


Common Law on the other, many new ſpecies of 


claims and - caſes (the ariſing of which is from 
time to time the unavoidable conſequence of the 
progreſs of trade and civilization) are left unpro- 
vided for, and remain like ſo many vacant ſpaces 
in the Law, or rather, like ſo many inacceſſible 
ſpots, which the laws in being cannot reach; 
now this is a great imperfection in the diſtribu- 


tion of Juſtice, which ſhould be open to every 


individual, and provide remedies for every kind 


of claim which Men may ſet up againſt one 


another, 


To remedy the above inconvenience, or rather 
in ſome degree to palliate it, law fictions have 


been reſorted to, in the Engliſh Law, by which 


Writs, being warped from their actual meaning, : 


F. 
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are made to extend to caſes to which they in no 
ſhape belong. = „ 
Law fictions of the kind we mention were not 


unknown to the old Roman Juriſconfults; and as 
an inſtance of their ingenuity in that reſpect, may 
de mentioned that kind of action, in which a 
Daughter was called a Son (a). Several inſtances 
might alſo be quoted of the fictitious uſe of Writs 


in the Engliſh Courts of Common Law. A very 
remarkable expedient of that fort occurs in the 
method generally uſed to ſue for the payment of 
certain kinds of debt, before the Court of Com- 


mon Pleas, ſuch, if Lam not miſtaken, as a ſalary 


for work done, indemnity for fulfilling orders 
received, &c. The Writ iſſued in thoſe cafes is 


grounded on the ſuppoſition, that the perſon ſued 


has treſpaſſed on the ground of the Plaintiff, and 
broken by force of arms through his fences and 


incloſures; and under this predicament the Defen- 
dant is brought before the Court: this Writ, which 
has been that which Lawyers have found of moſt 


convenient uſe, to introduce hefore a Court of 
Common Law the kinds of claim we mention, is 
called in technical language a Clauſum fregit.— 


In order to bring a perſon before the Court of 


King's Bench, to anſwer demands of much the 


. fame nature with thoſe above, a Writ, called a 
Latitat, is iſſued, in which it is taken for granted 


that the Defendant inſidiouſly conceals himſelf, and 
is lurking in ſome County, different from that in 


which the Court is fitting; the expreſſions. uſed in 


the Writ being, that he runs up and down and 
* ſecrets himſelf ;”* though no fuch fact is ſeriouſly 


(a) From the above inſtance it might be concluded that the 


Roman Juriſconſults were poſſeſſed of ftill greater power than 


the Engliſh Parliament; for it is a fundamental principle with 
the Engliſh Lawyers, that Parliament can do every thing, except. 
making a Woman a Man, or a Man a Woman. LP 
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meant to be advanced either by the Attorney of 
the Party. „ 
The fame principle of ſtrict adherence to cer- 
tan forms long fince eſtabliſhed, has alſo cauſed 
Lawyers to introduce into their proceedings, ficti- 
tious names of perſons who are ſuppoſed to diſ- 
charge the office of ſureties; and in certain caſes, 
it ſeems, the name of a fictitious perſon is intro- 
duced in a Writ along with that of the principal 
Defendant, as being joined in a common cauſe 
with him. Another inſtance of the ſame high re- 
gard of Lawyers, and judges too, for certain old 
forms, which makes them more unwilling to de- 
part from ſuch forms than from the truth itſelf 
of facts, occurs in the above-mentioned expedient 
uſed to bring ordinary cauſes before the Court of 
Exchequer, in order to be tried there at Common 
Law; which is, by making a declaration that the 
Plaintiff is a King's debtor, though neither the 
Court nor the Plaintiff's Attorney lay any ſerious 
ſtreſs on the aſſertion (a). | 


(a) Another inſtance of the ftrit adherence of the Engliſh 
Lawyers to their old eſtabliſned forms in preference even to the 
truth of facts, occurs in the manner of executing the very Act 
mentioned in this Chapter, paſſed in the reign of George I. for 
preventing perſonal Arreſt for debts under forty ſhillings. If the 
defendant, after being perſonally ſerved with a copy of the pro- 
ceſs, does not appear on the appointed days, the method is to _ 
ſuppoſe that he has actually made his appearance, and the cauſe 
is proceeded upon according to this ſuppoſition : fictitious names 
of bails are alſo reſorted to. | f | | 

The inhabitants of Bengal, and other Eaſt-Indian provinces, 
have been prodigioully ſurpriſed, it is ſaid, at the refinements, 
fictions, and intricacy of the Engliſh law, in regard to civil 
matters, which was introduced among them a few years ago ; 
and it is certainly not to be doubted that they may have been 
aſtoniſhed, 5 5 
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The Subject continued. The Courts of Equity. 


H OWEVER, there are limits to the law 
fictions and ſubtilties we mention; and the reme- 
dies of the law cannot by their means be extend- 


ed to all poſſible caſes that ariſe, unleſs too man 
abſurdities are ſuffered to be accumulated ; nay, 


there have been inſtances in which the ay 


application of Writs, in the Courts of Law, 

been checked by authority. In order therefore to 
remedy the inconveniences we mention, that is, 
in pr to extend the adminiſtration of diſtribu- 


tive Juſtice to all poſſible caſes, by freeing it from 


the profeſſional difficulties that have gradually 
grown up in its way, a new Kind of Courts 


has been inſtituted in England, called Courts of | 


Equity. 


The generality of people, miſled by this word . 


Equity, have conceived falſe notions of the office 
of the Courts we mention; and it ſeems to be 
generally thought that the Judges who fit in them, 


are only to follow the rules of natural Equity; 


by which People appear to underſtand, that in a 
Court of Equity, the Judge may follow the dic- 


tates of his own private feelings, and ground his 


deciſions as he thinks proper, on the peculiar cir- 
cumſtances and fituation of thoſe perſons who make 
their appearance before him. Nay, Doctor John- 
fon, in his abridged Dictionary, gives the following 
definition of the power of the Court of Chance- 
ry, conſidered as a Court of Equity: © The 
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* Chancellor hath power to moderate and tem- 
* per the written law, and ſubjecteth himſelf only - 
© to the law of nature and conſcience :” for atk 
definition Dean Swift, and Cowell, who was a 
Lawyer, are quoted as authorities: Other inſtances 
might be produced of Lawyers who have been 
inaccurate in their definitions of the true offices 
of the Judges of Equity. And the above-named 
Doctor himſelf is on no ſubject a deſpicable autho- 
rity. | | Eh 
3 the power of the Judges of Equity 
cannot be to alter, by their own private power, 
the Written Law, that is, Acts of Parliament, and 
thus to controul the Legiſlature. Their office only 
Conſiſts, as will be proved in the ſequel, in pro- 
viding remedies for thoſe caſes for which the pub- 
lic good requires that remedies ſhould be provid- 
ed, and in regard to which the Courts of Com- 
mon Law, ſhackled by their original forms and 
_ inſtitutions, cannot procure any ;——r, in other 
words——the Courts of Equity have a power to 
adminiſter Juſtice to individuals, unreſtrained, not 
by the Law, but by the profeſſional law difhcul- 
ties which Lawyers have from time to time con- 
trived in the Courts of Common Law, and to 
which the Judges of thoſe Courts have given 
their ſanction. „ | 
An office of the kind here mentioned, was ſoon 
found neceſſary in Rome, for reaſons of the ſame 
nature with thoſe above delineated. * For it is 
remarkable enough, that the Body of Engliſh Law- 
yers, by refuſing admittance to' the Code of Ro- 
man Laws, as it exiſted in the latter times of the 
Empire, have only ſubjected themſelves to the ſame 
dilfficulties under which the old Roman Juriſcon- 
fults laboured, during the time they were raiſing 
the ſtructure of thoſe ſame Laws. And it may 
alſo be obſerved, that the Engliſh Lawyers or 
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_ Judges have fallen upon much the ſame expedients 


as thoſe which the Roman Juriſconſults and Pretors 
had adopted. 9255 


This office of a Judge of Equity was in time 


aſſumed: by the Prætor in Rome, in addition to the 
judicial power he before poſſeſſed (a). At the 


beginning of the year for which he had been 


elected, the Prætor made a declaration of. thoſe 


remedies for new difhcult caſes, which he had 
determined to afford during the time of his Ma- 
giſtracy ; in the choice of which he was no doubt 
directed, either by his own obſervations, while 
out of office, on the propriety of ſuch remedies, 
or by the ſuggeſtions of experienced Lawyers on 
the ſubject. This Declaration ( Edictum) the Prætor 
produced in albo, as the expreſſion was. Modern 
Civilians have made many conjectures on the real 
meaning of the above words: one of their ſup- 
poſitions, which is as likely to be true as any 
other, is, that the Prætor's Edictum, or heads of 


new law remedies, were written on a whitened 
Wall, by the fide of his tribunal. 


Among the proviſions made by the Roman 


Prætors in their capacity of Judges of Equity, 


may be mentioned thoſe which they introduced 
in favour of emancipated Sons and of relations 
by the Women's fide (Cognati), in regard to the 
right of inheriting. Emancipated Sons were ſup- 
poſed, by the Laws of the Twelve Tables, to have 
ceaſed to be the children of their Father, and, as 


a conſequence, a legal claim was denied them on 


the paternal inberitance; Relations by the Wo- 


(a) The Prztor thus poſſeſſed two diſtin& branches of judiciel 
authority, in the ſame manner as the Court of Exchequer does 
in England, which occaſionally fits as a Court of Common Law, 
and a Court of Equity. | 5 | 
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man's ſide were taken no notice of, in that article 
of the ſame: laws which: treated of the right of 

' ſucceſſion, mefition being only made of relations 
by the Men's fide (Agnati). The former, the 
Prætor admitted, by the Edict Unde Liberi, to ſhare 
their Father's (or Grandfather's) inheritance along 
with their brothers; and: the latter he put in poſ- 
ſeſſion of the patrimony of a kinſman deceaſed: by 
means of the Edict Unde Cognati, when there 
were no relations by the Men's: ſide. Theſe two 
kinds of inheritance were not however called 
hereditas, but only bonorum val e ; theſe words 
being very accurately diſtinguiſhed, though the 
effect was in the iſſue exactly the ſame (a). 

In the ſame manner, the Laws of the Twelve 
Tables had provided relief only for cafes of theft; 
and no mention was made in them of caſes of 
goods taken away by force (a deed which was not 
looked upon in ſo odious a light at Rome as theft, 
which was conſidered as the peculiar guilt of 


(a) As the power of Fathers, at Rome, was unbounded, and 

laſted as long as their life, the emancipating of Sons was a caſe 

that — frequently enough, either for the ſecurity or ſatis- 

faction of thoſe who engaged in any undertaking with them. 

The power of Fathers had been carried ſo far by the laws of 

Romulus, confirmed afterwards by thoſe: of the lee Tables, 

that they might ſell their Sons- for ſlaves as often as three times, 

if, after a firſt or ſecond ſale, they happened to acquire their li- 3 
berty, it was only after being. ſold for the third time, and then . |} 

becoming again free, that ſons could be entirely releaſed from, FF 
the paternal authority. On this law-doQrine were founded the: 

| ans ae and method of emancipating Sons. A pair of 

cales, and ſome copper coin were firſt brought; without the pre- 


ſence of theſe ingredients the whole bufineſs would have been 
void; and the Father then made a formal ſale of his ſon to a | 4 
perſon appointed to buy. him, who was immediately to free, er 
manumit him: theſe ſales and manumiſſions were repeated three | 
times. Five witneſſes were to be- preſent, . beſides / a Man to- y 


hold the ſcales -( Libripens), and another { Anteftatus}) occafions 
ally to remind the witneſſes to be attentive to the buſineſs - 
before them. | | : 
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ſlaves). In proceſs of time the Prætor promiſed 
relief to ſuch perſons as might have their goods 
taken from them by open force, and gave them 
an action for the recovery of four times the 
value, againſt thoſe who had committed the fact 
with an evil intention. Si cui dolo malo bona 
rapta eſſe dicentur, ei in quadruplum JUDICIUM 
Win VVV 
Again, neither the Law of the Twelve Tables, 
nor the Laws made afterwards in the Aſſemblies 
of the People, had provided remedies except for 
very few cafes of fraud. Here the Prætor like- 
wiſe interfered in his capacity of Judge of Equity, 
though ſo very late as the time of Cicero; and 
promiſed relief to defrauded perſons, in thoſe caſes 
in which the laws in being afforded no action. 
Que dolo malo acta eſſe dicentur, fi de his rebus 
alia actio non erit, & juſta” cauſa eſſe videbitur, 
Jupicium DAB (a). By Edicts of the ſame nature, 
Prætors in proceſs of time gave relief in certain 
caſes to married Women, and likewiſe to Minors 
( Minoribus xxv annis ſuccurrit Pretor, Sc.) (b). 


Ca). At the ſame time that the Prætor proffered a new Edict, 
he alſo made public thoſe peculiar formulæ by which the ex- 
ecution of the ſame was afterwards to be required from him. 
The name of that Prætor who firſt produced the Edict above 


* 


mentioned, was Aquilius, as we are informed by Cicero, in that 
elegant ſtory well known to Scholars, in which he relates the 
kind of fraud that was put upon Canius, a Roman Knight, 
when he purchaſed a pleaſure-houſe and gardens, near Syracuſe 
in Sicily. This account Cicero concludes. with obſerving . that 
Canius was left without remedy, t as Aquilius, his Colleague 
« and friend, had not yet publiſhed, his formulæ : concerning 
&« fraud,” Quid enim : {acer ? nondum enim Aquilius, Collega 
& familiaris meus, protulerat de dolg malo formulas. Off. III. 14. 
(3 The Law Collection, or Syſtem that was formed by the 
ſeries of Edits publiſhed at different times by Prætors, was 
called Jus Pretorium, and alſo 24 Honoranium {not ftridy bind. _ 
ing), The Laws of the Twelve Tables, together with all ſuch 
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The Courts of Equity eſtabliſhed in England, have 
in like manner provided remedies for a very great 
number of caſes, or ſpecies of demand, for which 
'the Courts of Cemmon Law, cramped by their 
forms. and peculiar law tenets, can afford none. 
Thus, the Courts of Equity may, in certain caſes, 
give actions for and againſt infants, notwithſtand- 
ing their e ee for and againſt married 
Women, notwithſtanding their ceverture. Mar- 
ried Women may even in certain caſes ſue their 
hufbands before a Court of Equity. Executors 

may be made to Þay intereſt for money that lies 
long in their hands. Courts of Equity may ap- 
point Commiſſioners to hear the evidence of ab- 
Tent witneſſes. When other proofs fail, they may 


impoſe an oath on either of the Parties; or, in 
the like caſe of a failure of proofs, they may com- 
pel a trader to produce his books of trade. They 
may alſo confirm a title to land, though one has 
loft his writings, &c. &c. nf | 

The power of the Courts of Equity in England, 


of which the Court of Chancery is the principal 
one, no doubt owes its. origin to the power poſ- 
ſeſſed by this latter, both of creating and iſſuing 
Writs. When new complicated cafes offered, for 


which a new kind of Writ was wanted, the Judges 


other Laws as had at any time been paſſed in the Aſſembly of 
the People, were called by way of eminence, Jus Civile. The 
diſtinction was exactly of the ſame nature as that which takes 
place in England, between the Common and Statute Laws, and 
the law or praQtice of the Courts of Equity. The two branches 
of the Prætor's judicial office were very accurately diſtinguiſhed ; 
and there was befides, this capital difference between the remedies 
or actions which he gave. in his capacity of Judge of Civil 
Law, and thoſe. in his capacity of Judge of Equity, that the 
former, being grounded on the Ju Civile, were perpetual ; the 
latter muſt be preferred within the year, and were accordingly 
called A#iones annue, or Actionet pretorie ; in the ſame manner as 


the former were called Afiones civiles, or Acdiones perpetue. 
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of Chancery, finding that it was neceſſary that 


Juſtice ſhould be done, and at the ſame time being 


unwilling to make general and perpetual proviſions 


on the caſes before them by creating new Writs, 


commanded the appearance of both parties, in 
order to procure as complete information as poſ- 
ſible in regard to the circumſtances attending the 
caſe ; and then they gave a decree upon the ſame 
by way of experiment. „„ 421 a 

To beginnings and circumſtances hke theſe the 


Engliſh Courts of Equity, it is not to be doubt- 


ed, owe their preſent exiſtence. In our days, 


when ſuch ſtrict notions are entertained concern- 


ing the power of Magiſtrates and Judges, it can 
ſcarcely be ſuppoſed that thoſe Courts, however 
uſeful, could gain admittance. Nor indeed, even 
in the times 4 they were inſtituted, were their 


proceedings free from oppoſition ; and afterwards, 


ſo late as the reign of Queen Elizabeth, it was 
adjudged in the caſe of Colleffon and Gardner, 


that the killing a „ from the Court of 
Chancery, in the diſcharge of his bufineſs, was 


no murder, which judgment could only be award- 
ed on the ground that the Sequeſtrator's commiſ- 
fion, and conſequently the power of his Employ- 
ers, were illegal (a). However, the authority of 
the Courts of Equity has in proceſs of time be- 
come ſettled : one of the conſtituent branches of the 
Legiſlature even receives at preſent appeals from 


the decrees pafled in thoſe Courts; and I have 
no doubt that ſeveral Acts of the whole Legiſlature 


(a) When Sir Edward Coke was Lord Chief Juſtice of the 
King's Bench, and Lord Elleſmere Lord Chancellor, during the 
reign of James I. a very ſerious -quarrel alſo took place between 


the Courts of Law, and thoſe of Equity, which is mentioned 


in the fourth Chapter of the third Book of Judge Blackſtone's 


Commentaries: a Work in which more might haye been faid 
on the ſubjeR of the Courts of Equity, | : | 
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might be produced, in which the office of the 

Courts of Equity is openly acknowledged. "30 

Ihe kind of proceſs that has in time been | 
eſtabliſhed in the Court of Chancery, is as fol- 


lows. After a petition is received by the Court, 


the perſon ſued is ſerved with a writ of Subpana, 


to command his appearance. If he does not appear, 
an attachment 1s 15 

mnventus is returned, that is, if de is not to be 
found, a proclamation goes forth againſt him; 


then a commiſſion of Tebellion is iſſued for ap- 
prehending him, and bringing him to the Fleet 
priſon. If the perſon ſued ſtands farther in con- 
tempt, a Serjeant at arms is to be ſent out to 
take him; and if he cannot be taken, a ſequeſ- 


tration of his land may be obtained till he ap- 


pears. Such is the power which the Court of 


Chancery, as a Court ga Equity, hath gradually 


acquired to compel appearance before it. In re- 


gard to the execution of the Decrees it gives, it 
ſeems that Court has not been quite ſo ſuc- 
ceſsful ; at leaft, thoſe Law-writers, whoſe Works 


1 bave had an opportunity to ſee, hold it as a 


maxim, that the Court of Chancery cannot bind 
the eſtate, but only the perſon; and as a conſe- 
quence, a perſon who refuſes to ſubmit' to its de- 
Cree, is only to be confined to the F leet priſon (a). 


(a) The Court: of ene was very likely the firſt inſtituted 
* the two Courts of Equity: as it was the Higheſt Court in 
able £ to begin the eſtabliſhment of an 

office, or power, which naturally gave eite at firſt to ſo many ob- 
jections. The Court of Exchequer, we may ſuppoſe, only fol- 
lowed the example of the Court of Chancery: in order the bet- 


ter to ſecure the new power it aſſumed, it even found it neceſ- 


ſary to bring out the whole ſtrength it could muſter; and both 
the Treaſurer and the Chancellor of the Exchequer fir [or are 


ſuppoſed” to fit] in the Court of Exchequer, when it is formed 


85/2 Court of Equity. 


ued againſt him; and if a non 


by 
i 
Ke 


OF ENGLAND:  --20g 


DODn this occaſion I ſhall obſerve, that the autho- 

rity of the Lord Chancellor, in England, in 
his capacity of a Judge of Equity, is much more 
narrowly hmited than that which the Prætors 
in Rome had been able to aſſume. The Roman 
Prætors, we are to remark, united in themſelves 
the double office of deciding caſes according to the 


Civil Law (Jus ciuile), and to the Pretorian Law, 
or Law of Equity; nor did there exiſt any other 


Court beſides their own, that might ſerve as 2 
check upon them: hence it happened that their 
proceedings in the career of Equity, were very 
arbitrary indeed. In the firſt place, they did not 
uſe to make it any very ſtrict rule to adhere to 
the tenor of their own Edits, during the whole 
year which their office laſted; and they aſſumed 

a power of altering them as they thought proper. 
' To remedy ſo capital a defect in the diſtribution 
of Juſtice, a law was paſſed ſo late as the year 
of Rome 687 {not long. before Tully's time), 


which was called Lex Cornelia, from the name of 


C. Cornelius, a Tribune of the People, who pro- 
pounded it under the Conſulſhip of C. Piſo, and 
Man. G labrio. By this law it was enaQted, that 
Prætors ſhould in future conſtantly decree accord- 
ing to their own Edits, without altering any 
thing in them during the whole year of their Prætor- 
ſhip. Some modern Civilians produce a certain 
Senatuſconſult to the ſame effect, which, they ſay, had 
been paſſed a hundred years before, while others 
are of opinion that the ſame is not genuine: how- 

ever, ſuppoſing it to be really ſo, the paſſing of 


the law we mention, ſhews that it had not been 


| fo well attended to as it ought to have been. 

Though the above mentioned arbitrary proceed- 
ings of Pretors were put a ſtop to, they ſtill re- 
tained another privilege, equally hurtful ; which 
was that every new Prætor, on his coming into 
 vffice, had it in his power to. retain only what 
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part he pleaſed of the Edict of his predeceffors, 
and to reje& the remainder : from which it fol- 
lowed that the Prætorian Laws or Edits, though 
provided for ſo great a number of important cales, 
were really in force for only one year, the time 
of the duration of a Prætor's office (a). Nor was 
a regulation made to remedy this capital defect 
in the Roman Juriſprudence, before the time of 
the Emperor Hadrian; which is another remark- 
able provi of the very great ſlowneſs with which 
uſeful public regulations take place in every Na- 
tion, Under the reign of the Emperor we men- 
tion, the moſt uſeful Edits of former Pretors 
were by his order collected, or rather compiled 
into one general Edict, which was thenceforwards 
to be obſerved by all civil Judges in their deci- 
fion, and was accordingly called the perpetual 
Edict (perpetuum Ediftum). The Edict, though 
now loſt,: ſoon grew into great repute ; all the J u- 
riſconſults of thoſe days vied with each other in 
writing commentaries upon it; and the Emperor 
Himſelf thought it ſo glorious an act of his reign, 
to have cauſed the ſame to be framed, that he 
_ conſidered himſelf on that account as being ano, 
ther Numa (6), | EE = 


fa,) Thoſe Edicts of their predeceſſors in office, which the 
New Prætors thought proper to retain, were called Edi&a 
Tralatitia ; thoſe which they themſelves publiſhed [as alſo the 
alterations they made in former ones] were called Edida Nova. 
From the above mentioned power exerciſed by every new Preztor 
in turn, their Edits were ſometimes diſtinguiſhed by the appel- 
lation of Leges annue, annual laws. See Orat. in Ver. 1. 42. 
(Several other more extenſive law compilations were framed 
after the perpetual Edict we mention; there having been a kind 
of emulation between the Roman Emperors, in regard to the im- 
provement of the Law. At laft, under the reign of Juſtinian, 
that celebrated Compilation was publiſhed, called the Code of 
uſtinian, which, under different titles, compriſes the Roman 
ws, the EdiQs of the Prætors, together with the reſcripts of 
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But the Courts of Equity in England, notwith- = 
ſtanding the extenſive juriſdiction they have been 
able in proceſs of time to aſſume, never ſuper- 
ſeded the other Courts of Law. Theſe: Courts 
ſtill continue to exiſt in the ſame manner as for- 
merly, and have proved a laſting. check on the 
innovations, and 1n general the proceedings of 
the Courts of Equity. And here we may remark 
the fingular, and at the ſame time effectual, means 
of balancing each other's influence, reciprocally 
poſſeſſed by the Courts of the two different ſpecies. 
By means of its excluſive privilege both of creat- 
ing and iſſuing writs, the Court of Chancery has 
been able to hinder the Courts of Common Law 
from arrogating to themſelves the cognizance of 
thoſe new caſes which were not provided for by 
any law in being, and thus dangerouſly uniting in 
themſelves the power of Judges of Equity with 
that of Judges of Common Law. On the other 
hand, the Courts of Common Law are alone in- 
veſted with the power of puniſhing (or allowin 
damages for) thoſe caſes of violence by which 
the proceedings of the Courts of Equity might 
be oppoſed; and by that means they have been 
able to obſtruct the enterprizes. of the latter, and 
prevent their effecting in themſelves the like dan- 
gerous union of the two offices of Judges of Com- 

mon Law and of Equity. 4 . 
Ouing to the fituation of the Engliſh Courts 
of Equity, with reſpect to the Courts of Com- 


the Emperors; and an equal ſanction was given to the whole. 

his was an event of much the ſame nature as that which will 
take place in England, whenever a coalition ſhall be effected be- 
tween the Courts of Common Law and thoſe of Equity, and 
both ſhall thenceforwards be bound alike to frame their judgments 
from the whole maſs of decided caſes and precedents then exiſting, 
at leaſt of ſugh as it will be poſlible to bring conſiſtently together ESE 
into one compilation. | | ee 
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mon Law, thoſe Courts have really been kept 
within limits that may be called exactly defined, 
i the nature of their functions be confidered. 
In the firſt place, they can neither touch Acts of 
Parliament, nor the eſtabliſhed practioe of the other 
Courts, much leſs reverſe the judgments already 
paſſed in theſe latter, as the Roman Prætors ſome- 
times uſed to do in regard to the deciſions of 
their predeceſſors in office, and ſometimes alſo in 
regard to their own, The Courts of Equity are 
even reſtrained from taking cognizance of any 
- caſe for which the other Courts can poſſibly afford 
remedies. Nay, ſo ſtrenuouſly have the Courts of 
Common Law defended the verge of their fron- 
_ that they have prevented the Courts of 
| from uſing in mm proceedings the mode 
of Trial by a Jury; ſo that, when in a caſe 
already to be taken cognizance of by the 
Court of hancery, the Parties happen to join 
iſſue on any particular fact (the truth or falſe- 
hood of which a Jury is to determine), the Court 
of Chancery is obliged to deliver up the cauſe to 
the Court of King's Bench, there to be finally 
decided (a). In - obo the example of the regula- 
rity of the proceedings, practiſed in the Courts 
of Common Law, has been communicated to the 
Courts of Equity; and Rolls or Records are care- 
fully kept of t 8 pleadings, determinations, and 
acts of 1 1 Courts, to ſerve as . for future 


deciſion 

So far 8 from having it in his power 
* to temper and moderate” (that is, to alter) the 
Written Law or Statutes, a Judge of Equity, we 


'a) See Cunningham! 8 2nd Jacob's Law Dictionaries, Safin. 
| 1 The Maſter of the Rolls is the Keeper of thoſe records, 

as fon title of this office expreſſes. His office in the Court of 
Chancery is of great importance, as he can hear and determine 
cauſes in the abſence of the Lord Chancellor, 
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find, cannot alter the Unwritten Law, that is to 
ſay, the eſtabliſhed practice of the other Courts, 
andthe judgments grounded thereupon, — nor even 
can he meddle with thoſe caſes for which either 
theWritten or Unwritten Law has already made 
8 proviſions, and of which there is a poſ- 
fibility for the ordinary Courts of Law to take 
cognizance. 5 | 1 
From all the above abſervations it follows, that 
of the Courts of Equity as eſtabliſned in England, 
the following definition may be given; which is, 


that they are a kind of inferior 5 Le: 
ing out and 
providing law remedies for thoſe new ſpecies of 


giſlature, continually employed in 


caſes for which neither the Cqurts of Common 
Law, nor the Legiflature, have as yet found it 
convenient or practicable to eſtabliſh any. In doing 
which, they are to forbear to interfere with ſuch 
caſes. as they find already in general provided for. 
A Judge of Equity is alſo to adhere in his deciſions 


to the ſyſtem of decrees formerly paſſed in his own 


Court, regular records of which are kept for that 
purpole. EE „„ 
From this latter circumſtance it again follows, 


that a judge of Equity, by the very exerciſe he 
makes of his power, is continually abridging the 


arbitrary part of it; as every new caſe he deter- 
mines, every precedent he eſtabliſhes, becomes a 
1 or boundary which both he and his 
u in office ate afterwards expected to 
regard. | | | nets Th | 

Here it may be added as a conclufion, that 
appeals from the Decrees paſſed in the Courts of 


Equity are carried to the Houſe of Peers; which 


bare circumſtance might ſuggeſt that a Judge of 


Equity is ſubjected to certain'poſitive rules, befides 


thoſe © of nature ud conſeience only ;” an appeal 
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being naturally grounded on a ſuppoſition that 

ſome rules of that kind were neglected. 3 
The above diſcuſſion on the Engliſh Law, has 
proved much longer than I intended at firſt; ſo 
much as to have ſwelled, I find, into two new ad- 
ditional Chapters. However, I confeſs I have been 
under the greater temptation to treat at ſome 
length the ſubject of the Courts of Equity, as I 
Have found the error (which may be called a con- 
ſtitutional one) concerning the arbitrary office of 
thoſe Courts, to be countenanced by the apparent 

authority of Lawyers, and of Men of abilities, at 
the fame time that I have not ſeen in any book 
any attempt made profeſſedly to confute the ſame, 
nor indeed to point out the nature and true 


office of the Courts of Equity, 


"WW A'P. Xx, 


Of Criminal Juſtice. 


w E are now to treat of an article, which, 
though it does not in England, and indeed ſhould 
not in any State, make part of the powers which 
are properly conſtitutional, that is, of the reci- 
procal rights by means of which the Powers that 
concur: to form the Government conſtantly balance 
each other, yet eſſentially intereſts the ſecurity of 
individuals, and, in the iſſue, the Conſtitution it- 
ſelf; I mean to ſpeak of Criminal J uſtice. But, 
Previous to an expoſition of the laws of England | 
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on this head, it is neceſſary to deſire the reader s 


attention to certain conſiderations. 

When a Nation entruſts the power of the State 
to a certain number of perſons, or to one, it is 
with a view to two points: the one, to repel more 
effectually foreign attacks, the other, to maintain 
domeſtic tranquillity. 

To accompliſh the former point, ö | 
ſurrenders a ſhare of his property, and ſometimes, 
to a certain degree, even. of his liberty. But, 
though the power of thoſe who are the —— of 
the State, may thereby be rendered very conſider- 
able, yet it cannot be ſaid, that liberty is, after 
all, in any high degree endangered; becauſe ſhould 
ever the Executive Power turn againſt the Nation 
a ſtrength which ought to be employed folely for 
its defence, this Nation, if it were really free, by 
which I mean, unreſtrained by political prejudices, 
would be at no loſs for providing: the Means of 
its ſecurity. | 

In regard to the latter object, chat i 1s, the 1 main=-- 
tenance of domeſtic tranquillity, every individual 
muſt, excluſive of new renunciations of his natural 
liberty, moreover ſurrender, which is a matter of 
far more dangerous' conſequence, a part of his per- 
ſonal ſecurity. 

The Legiſlative power, being, from the nature 
of human affairs, placed in the alternative, either 
of expoſing individuals to dangers which it is at 
the ſame time able extremely to diminiſh, or of 
delivering up the State to the boundleſs calamities 
of violence and anarchy, finds itſelf compelled to, 


reduce all its members within reach of the arm 


of the public Power, and, by withdrawing in ſuch 
_ caſes S: benefit of the Social ſtrength, to leave 
them expoſed, bare, and defencelefs, to the exer- 
tion of the comparatively nn power of the 
Executors of the laws. 
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Nor is this all; for; inſtead” of that powerful 
re-aQtion which the public authority ought in the 
former caſe to experience, here it muſt find 
none: and tlie law is obliged to proſcribe even 1 
the attempt of reſiſtahce. It is therefore in re- it 

ating* {6 dangerous a power, and in guarding Fi 
leſt it ſhould deviate from the real end of its 7 
| inſtitution, that ne ought to exhauſt all 3 
its efforts. = 
But here it is of great importaude to oblerve, 
that the more powers a Nation has reſerved to it- 
ſelf, and the more it limits the authority of the 
Executors of the laws, the” more induſtriouſty ought 
its precautions to be multiplied. 
. In a State where, from a ſeries of events, the 
: will of the Prince has at length attained to hold 
the place of law, he ſpreads an univerſal oppreſ- 
ſion, arbitrary and unreſiſted; even complaint is 
dumb; and the individual, undiſſinguiſhable by 
him, finds a kind of ſafety in his own inſigni- 
ficance- With reſpect to the fe-w who ſurround 
him, as they are at the ſame time the inſtruments 
of bis greatneſs, they: have nothing to dread but 
momentary caprices; a danger againſt which, if . 
there prevails a certain general mildneſs of man- i 
ners, they are in a great meaſure ſecured. l 
But in a State where the Miniſters of the laws | 
meet with | obſtacles © at every ſtep, even their 
ſtrongeſt paſſtons are continually put in motion, 
aid "that Portion of publie authority, depoſited 
with them to be the inſtrument of national tran- 
quillity, eafily becomes a moſt formidable weapon. 
Let us begin with the moſt favourable ſuppoſi- 
tion, and imagine a Prince whoſe intentions are 
in every cafe thoroughly upright, —let us even 
ſuppoſe that he never lends an ear to the ſug- 
geſtions of © thoſe whoſe intereſt it is to deteive' 
him: * he will be — to error: and 
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this error, which; Twill farther allow, ſolely pro- 
ceeds from his attachment to the public welfare, 
yet may very poſſibly happen to prompt him to 
act as if his views were directly oppofite. 
When opportunities ſhall offer, (and many ſuck 
will occur) off procuring a public advantage by 
overleaping reſtraints, confident in the uprightneſs 
of his intetinons, and being naturally not very 
earneſt to diſeover the diſtant evil conſequences 
of actions in which, from his very virtue, he feels 
a- kind of complacency, he will not perceive, that, 
in aiming at a momentary! advantage, he ſtrikes at 
the laws themfelves on which the ſafety of the 
Nation reſts; and that thoſe acts, ſo laudable when 
1 we only conſider the motive of them, make a2 
breach at which tyranny will one day enter. 
Yer farther, he will not even underſtand the 
complaints that will be made: againſt him. To 
inſiſt upon them will appear to him to the laſt 
degree injurious: pride, when perhaps he is leaſt 
aware of it, will enter the lifts ; what he q 
with calmneſs, he will profecute with warmth; and 
if the laws ſhall not have taken every poſſible pre- 
5 caution, he may think he is acting a very honeſt 
part, while he treats as enemies of the State, Men 
| whoſe only crime will be that of being more ſaga- 
cious than himſelf, or of being in a better ſituation 
for judging- of tlie reſults of meaſures. 32 
But it were mightily to exalt human nature, to 
think that this caſe of a Prince who never aims 
at augmentingchis' power; may in any ſhape: be ex 
pected frequently to oceur. Experience, on the 
contrary, evinces that the happieſt diſpoſitions are 
not proof againſt the allurements of power, which 
has no charms but as it leads on to new advances; 
authority endures not the very idea of reſtraint, 
nor does it ceuſe to ſtruggle till it his beaten dowts” 
every boundary. fp 
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- Openly to level every barrier, at once to aſſume 
the abſolute Maſter, are; as we ſaid before, fruitleſs 
taſks. But it is here to be remembered, that thoſe 
powers of the People which are reſerved as a_ 
check upon the Sovereign, can only be effectual 
fo far as they are brought into action by private 
individuals. Sometimes a citizen, by the force and 
perſeverance of his complaints, opens the eyes of 
the Nation; at other times, ſome member of the 

>pHlature propoſes a law for the removal of ſome 


public abuſe : theſe, therefore, will be the per- 


fons againſt whom the Prince will direct all his 


efforts. (a) 125 | 
And he will the more aſſuredly do fo, as, from 


the error ſo uſual among men in power, he will 


think that the oppoſition he meets with, however 
general, wholly depends on the activity of but one 
or two leaders; and amidſt the calculations he 
wilt make, both of the ſuppoſed ſmallneſs of the 
obſtacle which offers to his view, and of the de- 
ciſive conſequence of the fingle blow he thinks 
he needs to ſtrike, he will be urged on by the 
deſpair of ambition on. the point of being baffled, 
and by the moſt violent of all hatreds, that which 


was preceded by contempt. 


In that caſe which I am ſtill conſidering, of a 


really free Nation, the Sovereign muſt be very 


careful that military violence do not make the ſmall- 
eſt part of his plan: a breach of the ſocial com- 
pact like this, added to the horror of the expedient, f 


would infallibly endanger his whole authority. 
But, on the other hand, as he was reſolved to ſuc- 
Ceed, he will, in defect of other reſources, try the 


utmoſt extent of the legal powers which the Con- 


(a) By the word Prince, I mean thoſe who, under whatever 
ion and in whatever Government it may be, are at the 


bead of public affairs. 
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| Ritution has, intruſted with him; and if the laws 


have not in a manner provided for every poſſible 


euſe, he will avail himſelf of che imperfe& pre- 


cautions themſelves that have been taken, as a 
cover to his tyrannical proceedings; he will purſue 


ſteadily his particular object, while his profeſſions 


breathe nothing but the general welfare, and de- 
ſtroy the aſſertors of the laws, under the very 


| ſhelter of the forms contrived for their ſecurity (a). 


This is not all; independently of the immediate 
miſchief he may do, if the Legiſlature do not in- 
terpoſe in time, the blows will reach the Con- 
ſtitution itſelf; and the conſternation becomin 


8 among the People, each individual will 


nd himſelf enſlaved in a State which yet may 
ſtill exhibit all the common appearances of li- 


berty. 


Not only, therefore, the ſafety of the indivi- 
dual, but that of the Nation itſelf, requires the 
utmoſt precautions in the eſtabliſhment of that 
neceſſary, but formidable, prerogative of diſpen- 


ſing puniſhments. The firſt to be taken, even 


without which it is impoſſible to avoid the dangers 


above ſuggeſted, is, that it never be left at the 


diſpoſal, nor, if it be pole, expoſed to the in- 
fluence of the Man who is the depoſitary of the 


public. power... ou dt T To ol fie arr 
The next indiſpenſable precaution is, that neither 
ſhall this power be veſted in the legiſlative Body; 


® 


* 
* 


(a If chere were any perſon who charged me with calumniat- . 

ing human Nature, for it is her alone I am accuſing he, I 
would deſire him to caſt his eyes on the Hiſtory of a Lewis XI. 
f a Richelieu, and, above all, on that of England be- 
fore the Revolution; he would ſee the arts and activity of Go- 
vernment increaſe, in proportion as; it: gradually lofh its means 
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and this precaution, fo neceſſary alike under every 
mode of Government, becomes qr fo, when 
only a ſmall part of the Nation has a ſhare in the 
_ legiſlative power. F 
If the judicial authority were lodged in the 
legiſlative part of the People, not only the great 
inconvenience muſt enſue of its thus becoming in- 
dependent, but alſo the worſt of evils, the fuppreſ- 
fon of the ſole circumſtance that can well identify 
this part of the Nation with the whole, which is 2 
common ſubjection to the rules which they them- 
{elves preſeribe. The legiſlative Body, which could 
Hot, without rum to itfelf, eſtabliſh, openly and by 
direct lrws, diſtinctions in favour of its Members, 


Wold introdute them by its judgments ; and the | 


People, in electing Repreſentatives, ' would give 
] » ( 

T de judicial power ought therefore abfolutely to 
reſide in a fubordinate and dependent body; de- 
pendent, not in its particular acts, with regard 
to which it ought to be a fanctuary, but in its 
rules arid in its forms, which the legiflative autho- 
krity muſt prefertbe. How ts this body to be com- 

poſed? In this refpe& further precautions muſt 

be taken. 3 8 5 | | 
In a State where the prince is abſolute Maſter, 
numerous Bodies of Judges are moſt convenient, 
maſmuch as they reſtram, in a conſiderable degree, 
that refpect of Perſons which is one inevitable at- 
tendant on that mode of Government. Beſides, 
- thoſe bodies, whatever their outward privileges 
may be, being at bottom in a ſtate of great * 
gels, have no other means of acquiring the reſpect 
of the people chan their integrity, and their con- 
ſtancy in obſerving certain rules and forms: nay, 
theſe eircumſtanees united, in ſome degree overawe 
the Sovereign himſelf, and diſcourage the thoughts 
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he might entertain of making them the tools of 
his caprices (a). | | i 
But, in an effectually limited Monarchy, that 18, 
where the Prince is underſtood to be, and in fact 
is, ſubje& to the laws, numerous Bodies of Judi- 
cature would be repugnant to the ſpirit of the 


Conſtitution, which requires that all powers in the 
State ſhould be as much confined as the end of 
their inſtitution cin allow; not to add, that in the 


viciſſitudes incident to ſuch a State, they might 
exert a very dangerous influence. e 

Beſides, that awe which is naturally inſpired by 
ſuch Bodies, and is ſo uſeful when it is neceſſary 


| to ſtrengthen the feebleneſs of the laws, would 
not only be ſuperfluous in a State where the whole 


power of the Nation is on their fide, but would 
moreover have the miſchievous tendency to intro- 
duce another ſort of fear than that which Men 


fa The above obſerrations are in a great meaſure meant to 

allude to the French Parlemens,: and particularly that of Paris, 
which forms ſuch a conſiderable Body as to have been once ſum- 
moned as a fourth Order to the General Eſtates of the kingdom. 
The weight of that body, increaſed by the eircumſtance of the 


Members holding their places for life, has in general been at- 


tended with the advantage juſt mentioned, of placing them above 
being over-awed by private individuals in the admidiiſtraticn either 


of civil or criminal uſtice; it has even rendered chem ſo difficult 
to be managed by the Cburt; that the Miniſters have been at 


times obliged to appoint particular Judges, or Cctwniſſeriee, $0 
try ſuch Men as they veſolve to ruin. Le 

Theſe, however, are only local advantages, and relative to 
the nature of the French Government, which is an theontrouled 
Monatthy, with confidetable remains of 'Aziftooricy, But id a 
free State, ſuch a powerſul Body of Men, veſted with the power 
of deciting on the life, honour, and property, of the. Citizens, 
would, as will be preſently. ſtews, be productive of very dan- 
. political conſequences; and the more ſe, if fuch Judges 


had, as is the caſe all over the World, except here, the power —— 


of deciding upon the matter of law and the matter of fact. 
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muſt be taught to entertain. Thoſe mighty Tri- 
bunals, I am willing to ſuppoſe, would preſerve, in 
all ſituations of affairs, that integrity which diſ- 
tinguiſhes them in States of a different Conſtitu- 
tion; they would never inquire after the infſuence, 
ſtill leſs the political ſentiments, of thoſe whoſe 
fate they were called to decide; but theſe advan- 
tages not being founded in the neceſſity of things, 
and the power of ſuch Judges ſeeming to exempt 
them from being ſo very virtuous, Men would be 
in danger of taking up the fatal opinion, that the 
ſimple exact obſervance of the laws is not the only 
taſk of prudence: the Citizen called upon to de- 
fend, in the ſphere where fortunes has placed him, 
his own rights, and thoſe of the Nation itſelf, 
would dread the conſequence of even a lawful 
conduct, and, though encouraged by the law, might 
— himſelf when he came to behold its Mini- 
ers. | 
In the aſſembly of thoſe who fit as his Judges, 
the Citizen might poſſibly deſery no enemies: but 
neither would he ſee any Man whom a fimilarity 
of circumſtances might engage to take a concern 
in his fate: and their rank, eſpecially when joined 
with their numbers, would appear to him, to lift 
them above that which over-awes injuſtice, where 
the law has been unable to ſecure any other check, 
J mean the reproaches of the Public. | 
And theſe his fears would be conſiderably heigh- 
tened, if, by the admiſſion of the Juriſprudence re- 
_ceived among certain Nations, he beheld thoſe Tri- 
bunals, already ſo formidable, wrap themſelves up in 
.myſtery, and be made, as it were, inacceſſible (a). 


(a) An alluſion/is made here to the ſecrecy with which the 
proceedings, in the adminiſtration of criminal Juſtice, are to be 


- -__ © carried on, according to the rules of the civil law, which in that 
- -__ * teſpe@ are adopted overall Europe. As ſoon as the prifoner is 
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He could not think, without diſmay, of thoſe 
vaſt priſons within which he 1s one day perhaps 
to be immured—of thoſe proceedings, unknown 
to him, through which he is to paſs—of that total 
ſecluſion from the ſociety of other Me nor of 
thoſe long and ſecret examinations, in which, a- 
bandoned wholly to himſelf, he will have nothing 
but a paſſive defence to oppoſe to the artfully 
varied queſtions of Men, whoſe intentions he ſhall 
at leaſt miſtruſt, and in which his ſpirits, broken 
down by ſolitude, ſhall receive no ſupport, either 


committed, he is debarred of the fight of every body, ti. he 
has gone through his ſeveral examinations. One or two Judges 
are appointed to examine him, with a Clerk to take his anſwers 
in writing: and he ſtands alone before them in ſome private 
room in the priſon. The witneſſes. are to be examined apart, 
and he is not admitted to ſee them till their evidence is cloſed : 
they are then confronted together before all the Judges, to the 
end that the witneſſes may ſee if the priſoner is really the Man 
they meant in giving their reſpective evidences, and that the priſoner 
may object to ſuch of them as he ſhall think proper. This done, 
the depoſitions of thoſe witneſſes who are adjudged upon trial 
to be exceptionable, are ſet aſide : the depoſitions of the others 
are to be laid before the Judges, as well as the anſwers of the 
priſoner, who has been previouſly called upon to confirm or den 
them in their preſence; and a. copy of the whole is delivered 
to him, that he may, with the aſſiſtance of a Council, which 
is now granted him, prepare for his juſtification. The Judges 
are, as has been fatd before, to decide both upon the matter of 
law and the matter of fact, as well as upon all incidents that 
may ariſe during the courſe of the proceedings, ſuch as ad- 
mitting witneſſes to be heard in behalf of the priſoner, &c. 
This mode of criminal Judicature may be uſeful as to the bare 
diſcovering of truth, a thing which I do not propoſe to diſcuſs 
here ; but, at the ſame time, a 83 is ſo completely deliver- 
ed up into the hands of the Judges, who even can detain him 
almoſt at pleaſure, by - multiplying or delaying his examinations, 
that, whenever it is adopted, Men are almoſt as much afraid of 
being accuſed, as of being guilty, and eſpecially grow very cau- 
tious how they interfere in public matters. We ſhall ſee preſently 
how the Trial by Jury, peculiar to the Engliſh Nation, is admira- 
bly adapted to the nature of 'a free State. 
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From the counſels of his friends, or the looks of 


thoſe who ſhall offer up vows for his deliverance. 
The ſecurity of the individual, and the con- 


ſciouſneſs of that ſecurity, being then equally eſ- 
ſential to the enjoyment of liberty, and neceſſary 
for the preſervation of it, theſe two points muſt 


never be left out of fight, in the eſtabliſhment 


of a judicial power; and I conceive that they ne- 
| ez lead to the following maxims. 1 2 $ 

he firft place, I ſhall remind the reader f 
What has been laid down above, that the judicial | 


1 


authority ought never to reſide in an independent 
Body; ſtill leſs in him who is already the truſtee of 
the executive power, 

Secondly, the party accuſed ought to be pro- 
vided with every poſſible means of defence, 
Above all things, the whole proceedings ought 


to be public. The Courts, and their different 


forms, muſt be ſuch as to inſpire reſpect, but 
never terror; and the caſes ought to be ſo ac- 
curately aſcertained, the limits ſo clearly marked, 
as that neither the executive power, nor the 


In fine, ſinee we muſt abſolutely pay a price 


for the advantage of living in ſociety, not only 
by relinquiſhing ſome ſhare of our natural liberty 


(a ſurrender which, in a wiſely framed Govern- 


ment, a wiſe Man will make without reluQance) 


but even alſo by reſigning part of our perſonal 
ſeeurity, in a word, ſince all judicial power is 
an evil, though a neceflary one, no care ſhould 
be omitted to reduce as far as poflible the dangers 


of it. 


And as there is however a period at which 
the prudence of Man muſt ftop, at which the 
fafety of the individual muſt be given up, and 


Judges, may ever hope to tranſgreſs them with {| 
- impunity. MN 4 | — 6 
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the law is to refign him over to the judgment * 


a few perſons, that is, to ſpeak 1 to a deciſi- 

on in fome ſenſe arbitrary, it is neceſfary that this 
law ſhould narrow as far as poſſible this ſphere of 
peril, and fo order matters, that ' when the ſubject 
ſhall happen to be ſummoned to the decifion of 
his fate by the fallible conſcience of a- few of 
his fellowecreatures, he may always find 1 in 2 them 
advocates, and never adverſaries. | 


CHAP. XII. 
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| 43 E R having es: to the readds; 1 in the 
preceding Chapter, ſuch general conſiderations as I 
thought neceſſary, in order to convey a juſter idea 
of the ſpirit of the criminal Judicature in England, 
and of the advantages peculiar to it, I now proceed 
to exhibit the particulars. 
When a perſon i is charged with a > wins, the 
_ Magiſtrate, who is called in England a 15 ftice of 
the Peace, iſſues a warrant to apprehend him; but 
this warrant can be no more 5 an order for 
bringing the party before him: he muſt then hear 
him, — 5 * cn: own in writing bis anſwers, to- 
gether with the different informations. If it ap- 
pears on this examination, either that the crime 
laid to the charge of the perſon who is brought 
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before the Juſtice, was not committed, or that 
there is no juſt ground to ſuſpect him of it, 
he muſt be ſet abſolutely at liberty; if the con- 
trary reſults from the examination, the party ac- 
cuſed muſt give bail for his appearance to an- 
ſwer to the charge; unleſs in capital caſes, for 
then he muſt, for ſafer. cuſtody, be really com- 
mitted to priſon, in order to take his trial at the 
next Seſhons. HYPER 1-720 Cur 55609 117 
But this precaution of requiring the examina- 
tion of an accuſed perſon, previous to his impri- 
ſonment, is not the only care which the law has 
taken in his behalf; it has farther ordained that 
the accuſation againſt him ſhould be again diſcuſ- 
ſed, before he can be expoſed to the danger of 
a trial, At every ſeſſion the Sheriff appoints what 
is called the Grand Jury. This Aſſembly muſt be 
compoſed of more than twelve Men, and leſs than 
twenty-four ; and is always formed out of the moſt 
conſiderable perſons in the County. Its function is 
to examine the evidence that has been given in ſup- 
port of every charge : if twelve of thoſe perſons 
do not occur in the opinion that an accuſation is 
well grounded, the party is immediately diſcharged; 
if, on the contrary, twelve of the Grand Jury find 
the proof ſufficient, the priſoner is ſaid to be in- 
dicted, and is detained in order to go through the 
remaining proceedings. | 1 

On the day appointed for his Trial, the priſoner 
is brought to the bar of the Court, where the 
Judge, after cauſing the bill of indictment to be 
read in his preſence, muſt aſk him how he would 

be tried: to which the priſoner anſwers, by God 
and my Country ; by which he is underſtood to 
claim to be tried by a Jury, and to have all the 
judicial means of defence to which the law in- 
titles hinp The Sheriff then appoints what js call- 
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ed the Petty Jury: this muſt be com ſed of evelie | 
Men, choſen out of the county _ the crime 
was committed, and poſſeſſed of a landed income 
of ten pounds by the year: their declaration 
finally decides on the truth or falſhood of the 
accuſation. 
As the fate of the priſoner thus entirely depends 
on the Men who compoſe this Jury, Be re n 
that he ſhould have a ſhare in the choice of t 
and this he has through the extenſive right which ; 
the law has granted him, of challenging, or ob- 
jecting to, ſuch of them as. he may think excep- 
tionable. 

Theſe 8 are of t two kinds. The firſt, 
which is called the challenge to the array, has for 
its object to have the whole pannel ſet aſide: it 
1 propoſed by the priſoner when he thinks that 
the Sheriff who formed the pannel is not indiffer- 
ent in the caſe; for inſtance, if he thinks he has 
an intereſt in the proſecution, that he is related 
to the proſecutor, or in general to the party Who ; 
pretends. % o 

The ſecond kind of Challenges 8 are called, to 
the Polls (in capita): they are exceptions pro- 
poſed againſt the Jurors, ſeverally, and are reduced 
to four heads by Sir Edward Coke. That which 
he calls propter honoris reſpectum, may be propoſed 
againſt a Lord impannelled on a Jury ; or he might 
challenge himſelf. That propter 4% dum takes 
place when a Juror is legally incapable of ſerving 
that office, as, if he was an alien: if he had not 
an eſtate ſufficient to qualify him, &c. That propter 
delidum has for its object to ſet aſide any Juror 
convicted of ſuch crime or miſdemeanor as renders 
him infamous, as felony, perjury, &c. That propter 
affetum is propoſed againſt a Juror who has an 
Intereſt in che conviction of the priſoner : he, for 
2 who has an action as 3 
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him and the prifoner; he who is of kin to the 
proſecutor, or his counſel, attorney, or of the ſame 
fociety-or corporation with him, &c. (a). 
In fine, in order to relieve even the imagina- 
tion of the priſoner, the law allows him, inde- 
pendently of the ſeveral challenges above mention- 
ed, to challenge peremptorily, that is to ſay, with- 
— 3 any cauſe, twenty Jurors ſueceſſive- 
When at length the Jury is formed, and they 
have taken their oath, the indictment is opened, 
and the profecutor produees the proofs of his ac- 
cuſation. But, unlike to the rules of the Civil 
Law, the witneſſes deliver their evidence in the 
preſence of the 3 the latter may put queſ- 
tions to them ; may alſo produce witneſſes in 
his behalf, and have them examined ypon oath. 
Laſtly, he is allowed to have a Counſel to aſſiſt him, 
not only in the diſeuſſion of apy point of law 
which may be complicated with the fact, but alſo 
in the inveſtigation of the fact itſelf, and who 
points out to him the queſtions he ought to aſk, 
or even aſks them for him (c, 
Such are the precautions which the law has de- 
viſed for caſes of common proſecutions; but in 
thoſe for High Treaſon, and for miſpriſion of trea- 
fon, that is to ſay, for a conſpiracy againſt the 
life of the King, or againſt the State, and for a 


) When a priſoner is an alien, one half K muſt 
a th aliens : 2 Jury thus formed is called a Jury de medietate 


) When the ſeveral challenges reduce too much the number 
of the Jurors on the Pannel, which is forty-eight, new ones are 
named on a writ of the Judge, who are named the Tales, from 
thoſe words of the writ, decem or 080 tales. | EE 
tei This laſt article, however, is not eſtabliſned by law, ex- 
cept in caſes of treaſon ; it is done only through cuſtom and the 
BEES of the Judges, VP | 
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concealment of it (a), accuſations which fuppoſe 
2 heat of party and powerful accuſers, the law 
bas Aber for the accuſed party farther fafe- 
guards 
Firſt, no perſon can be queſtioned for any trea- 
fon, except a direct attempt on the life of the 
King, after three years elapſed fince the offence. 
2%. The accuſed party may, independently of his 
other legal grounds of c challenging, peremptorily 
challenge thirty-five Jurors. 3%. He may have two 
Counſel to aſſiſt him throngh the whole courſe of 
the proceedings. 4*, That bis witneſſes may not 
be kept away, the Judges muſt grant him the ſame 
compulfve- proceſs to bring them in, which Sas 7 
tive to compel the evidences againſt him. 4A : 
copy of his indictment muſt be delivered — Him 
ien days at leaſt before the trial, in prefence -w 
two witneſſes, and at the expence of five ſhilli 
which copy muſt contain all the facts laid to 
charge, the names, profeſſions, and abodes of — 
Jurors who are to be on the pannel, and of all 
the witneſſes who are intended to be E 
againſt him (5). 
When, either in dall af high treaſon, or of in- 
ferior trimes, the proſecutor and the priſoner have 
cloſed their evidence, and the witneſſes have an- 
ſwered to their reſpective queſtions both of the 
Bench, and of the Jurors one of the Judges makes 
2 ſpeech, in which he ſums up 0 facts which 
LS been advanced on both fides. He points out 
to the Jury what more preciſely conſtitutes the 
hinge of the queſtion before them ; and he gives 
them his opinion both with regard to the evidences 


(a) The penalty of « iſprifon of treaſon js, the forfeiture of > 
al goods, and impriſonment for life. 
= Stay. 7 Wü. ILL. e. and 7 Ann. e 21, The lattey 
was to be i wo% orce I after * death of eee 
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that have been given, and to the point of law 
which is to guide them in their deciſion. This 
done, the Jury withdraw into an adjoining room, 
where they muſt remain without eating and drink- 
ing, and without fire, till they have agreed una- 
nimouſly among themſelves, unleſs the Court give 
a' pernuſhon, to the contrary. Their declaration 
or verdict (veredictum) muſt (unleſs they chooſe 
to give a ſpecial verdict) pronounce expreſsly, 
either that — priſoner is guilty, or that he is not 
guilty, of the fact laid to his has Laſtly, the 
fundamental 'maxin of this mode of proceeding, 1s, 
that the Jury muſt be unanimous. ne 
And as the main object of the inſtitution of the 
Trial by a Jury, is to guard accuſed perſons againſt 
all deciſions whatſoever by Men inveſted with any 
permanent official authority (a), it is not only a 
ſettled principle that the opinion which the Judge 
delivers has no weight but ſuch as the Jury chooſe 
to give it; but their verdi& muſt beſides compre- 
hend the whole matter in trial, and decide as well 
upon the fact, as upon the point of law that may 
ariſe out of it: in other words, they muſt pro- 
nounce both on the commiſſion of a certain fact, 
and on the reaſon which makes ſuch fact? to be 
contrary to law (b). = A 


- (a), Laws,“ as Junius ſays extremely well, “are intended, 
not to truſt. to what Men will do, but to guard againſt what 
_ & they may do.“ | 5 
6 Unleſs they chooſe to give a ſpecial verdict.— When 
the Jury,“ ſays Coke, “doubt of the law, and intend to do 
5. that which is juſt, they find the ſpecial matter, and the entry 
% is, Et ſuper totd materid Hoo diſcretionem Fuſticiariorum. Inſt. 
Iv. p. 41*—Theſe words of Coke, we may obſerve, confirm be- 
yond a doubt the power of the Jury. to determine on the whole 
matter in trial: a power which in all conſtitutional views is 
neceſſary; and the more ſo, fince a priſoner cannot in England 
challenge the Judge, as he can under the Civil Law, and for the 


ſame- cauſe as he can a witneſs. 
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This is even ſo eſſential. a point, that a bill of 
indictment muſt expreſsly be grounded upon thoſe 
two objects. Thus, an indictment for treaſon muſt 
charge, that the alleged facts were committed with 
a treaſonable intent (ꝓroditorie). An indictment 
for murder muſt expreſs, that the fact has been 
committed with malice prepenſe, or aforethought. 
An indictment for robbery muſt charge, that the 
things Ne. taken with an intention to rob ( animo 


Furandi), &c. &c. (a). 
Juries are even ſo 1 in their WP 


ſo apprehenſive has the Conſtitution been left pre- 


- cautions to reſtrain them in the exerciſe of their 
functions, however ſpecious in the beginning, might 
in the iſſue be converted to the very deſtruction of 
the ends of that inſtitution, that it is a repeated prin- 
ciple that a Juror, in delivering his opinion, is to 
have no other rule but his opinion itſelf, that 
is to ſay, no other rule than the belief which re- 
ſults to his mind from the facts alleged on both ſides, 
from their probability, from the credibility of the 
witneſſes, and even (fn all ſuch circumſtances as 
he may have a private knowledge of. Lord Chief + 
Juſtice Hale expreſſes himſelf on this ſubject, in 
the following terms, in his Hiſtory of the ecu | 
mon Law of England, chap: 12. $ 11. _ 
In this receſs of the Jury, they are to con- 
« ſider their evidence, to be the credibility of 
60 the witneſſes, and the n 111 eh of er 


N. J The b that A Jury is is to decide both on the fe 
and the criminality of it, is fo well underſtood,” that if a verdict 
were ſo framed as only to have for its object the bare exiſtence 
of the fact laid to the charge of the priſoner, no puniſtiment 
could be awarded by the Judge in conſequence of it. Thus, in 
the proſecution of Woodfall, for * — Junius's Letter to the 
King, the Jury brought in the fo oh verdict, puilty of printing 
and th prin only; the con! equence © | Which | was . di chang 

& priſoner. 5 ah 
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c teſtimonies ; wherein (as I before ſaid) they are 
< not preciſely bound to the rules of the Civil Law, 
. via. to have two witneſſes to prove every fact, 
& unleſs it be in caſes of treaſon, nor to reject one 
« witneſs becauſe. he is ſingle, or always to believe 
tc two witneſſes, if the probability of the fact does 
tc upon other oircumftances reaſonably encounter 
* them; for the Trial is not here fimply by wit- | 
<< neſſes, but by Jury: nay, it may fo fall out, that 
a Jury upon their own knowledge may know a 
“ thing to be falſe that a witneſs fwore to be 
te true, or may know a witneſs to be incompetent 
s or incredible, though nothing be objected a- 
< gainſt 1 may give their verdict accord- 
* ingly (a).“ - | 
If the verdict pronounces not gurity, the prifoner 
is ſet at liberty, and cannot, on any pretence, be 
tried again for the ſame offence. - If the verdict 
declares him gv:#ty, then, and not till then, the 
Judge enters upon his function as a Judge, and 
pronounces the puniſhment which the law appoints 
(). But, even in this cafe, he is not to judge ac: 
to his own difcretion only; he muſt ſtrict- 
ly adhere to the letter of the law; no conſtruc- 


- (a) The ſame principles and forms are obſerved in tivil matters; 
only peremptory challenges are not allowed. 5 
When the party accuſed is one of the Lords temporal, he 
likewiſe enjoys the univerſal privilege of being j Apel by his 
Peers; though the trial then differs in el iel In the firſt 
place, as to the number of the Jurors: all the Peers are to perform 
the function of ſuch, and they muſt be ſummoned at leaſt. twenty 
- days beforehand. II. When the Trial takes place during the 
2 it is ſaid to be in the Vb Court Parliament: and the 
Peers officiate. at once as Jurors and Judges: when the Parliament 
is not ig the trial is ſaid to be in the Court of the High 
Steward of England; an office which is not uſually in being, but 
is revived on thoſe occaſions: and the High Steward performs the 
office of Judge. III. In either of theſe cafes, utanimity is not 
required; and the majority, which muſt confilt of twelve petſons 
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tive extenſion can be admitted, and however eri- 
minal a fact might in itſelf be, it would pals un- 
puniſhed if it were found not to be poſitively com- 
prehended in ſome one of the caſes provided for 
by the law. The evil that may ariſe from the im- 
punity of a crime, that is, an evil which a new 
law may inſtantly ſtop, has not by the Engliſh laws 
been conſidered as of magnitude ſufficient to be 
put in compariſon with the danger of breaking 
through a barrier on which fo mightily depends the 
ſafety of the individual (a. 
| To all thefe precautions taken by the law for 
the ſafety of the Subject, one circumſtance muſt be 
added, which indeed would alone juſtify the par- 
tiality of the Engliſh Lawyers to their laws in pre- 
ference to the Civil Law,—I mean the abſolute 
rejection they have made of torture (6). Withous 
repeating here what has been ſaid on this fubje&t 
by the admirable Author of the Treatiſe on Comes 
end Puniſhments; I ſhall only obſerve, that the 
torture, in itſelf ſo horrible an expedient, would; 
more eſpecially in a free State, be attended with 
the moſt fatal conſequences. It was abſolutely ne- 
e ceſſary to preclude, by rejecting it, all attempts 
to make the purſuit of guilt an inſtrument of ven- 


a 1 ſhall give here an inſtante of the ſcruple, with which the 
Engliſh Judges proceed upon occaſions of this kind. Sir Henry 
Ferrers having been arreſted by virtue of a warrant, in which he 
| was termed a Knight, though he was a baronet, Nightingale 
bie ſervant took his part, and killed the Officer; but it was de- 

cided, that as the Warrant & was an ill Warrant, the Filing am 

« Officer in executing that Warrant, cannot be murder, becauſe 
ce no good Warrant: wherefore he was found not guilty of the 
* murd ar and manſlaughter.” _Sce-Croke's Rep. P. II 172 371. 

(b) Coke ſays (Inſt. III. p. 35.) that when John Holland, 
Duke of Exeter, and William de la Poole, te of Suffolk, 
renewed, under Henry VI. the attempts made to introduce the 

Civil Law, they exhibited the torture as a brgiming mertof. The 
inſtrument was called the Duke of Exeter's daughter 
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the innocent. Even the convicted | 


geance' againſt 


criminal muſt be ſpared, and a practice at all rates 


exploded, which might ſo eafily be made an in- 
ſtrument of endleſs vexation and perſecution (a). 
For the farther prevention of abuſes, it is an 
| 4nvariable uſage, that the Trial be public. The 
_ Priſoner neither makes his appearance, nor pleads, 
but in places where every body may have free 
entrance; and the witneſſes when they give their 
evidence, the Judge when he delivers his opinion, 
the Jury when they give their verdict, are all un- 
der the public eye. Laſtly, the Judge cannot 
change either the place or the kind of puniſhment 
ordered by the law; and a Sheriff who ſhould take 
away the life of a Man in a manner different from 
that which the law preſeribes, would be r 
as guilty of murder (5). 

In a word, the Conſtitution of England being a 
free Conſtitution, demanded from that circumſtance 
alone (as I ſhould already have but too often re- 
peated, if ſo fundamental a truth could be too 
often urged) extraordinary precautions to guard 
againſt the dangers which unavoidably attend the 


6 a) Jodge Foſter relates, from Whitlock, that the Biſhop of 
Loedon having ſaid to Felton, who had aſſaſſinated the Duke of 
Buckingham, If you will not confeſs, you muſt go to the Rack.” ? 
The Man replied, © If it muſt be ſo, I know not who I may 
« accuſe inthe extremity of the torture; Biſhop Laud N 
4 or any Lord at this Board.” | 

Sound ſenſe, (adds Foſter) in the mouth of an Enthuſiaſt 
„ and a Ruffian!” 

Laud having propoſed the Rack, the matter . was ſhortly. 
debated at the Board, and it a in a reference to the 
Judges, who unanimouſly reſolved that the Rack could not be 
legally uſed. 

727 And if any other perſon but the Sheriff, even the Judge: 
himſelf, were to cauſe death to be inflicted upon a Man, though 
comms, it would be deemed homicide. See em book 


iv. Chap. 14. 
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Power of infliting puniſhments; and it is parti- 
cularly when confidered in this light, that the Trial 
by Jury proves an admirable inſtitution. 


By means of it, the ex Authority is not 
only placed out of the hands of the man who is 


veſted with the Executive Authority it is even 
out of the hands of the Judge himſelf. Not only 


the perſon who is truſted with the public power 


cannot exert it, till he has as it were received 


the permiſſion to that purpoſe, of thoſe who are 


ſet apart to adminiſter the laws; but theſe latter 


are alſo reſtrained in a manner exactly alike, and 
cannot make the law ſpeak, but when, in their 


turn, they have likewiſe received permiſſion. 


And thoſe perſons to whom the law has thus | 


excluſively delegated the prerogative of deciding 


that a puniſhment is to be inflicted, —thoſe Men 
without whoſe declaration the Executive and the 


Judicial Powers are both thus bound down to in- 


action, do not form among themſelves a permanent 


Body, who may have had time to ſtudy how their 
power can ſerve to promote their private views 
or intereſt: they are Men ſelected at once from 


among the people, who perhaps never were before 
called to the exerciſe of ſuch a function, nor fore» 
ſee that they ever ſhall be called to it again. 

As the extenſive right of challenging, effeQual- 


ly baffles, on the one hand, the ſecret practices 


of ſuch as, in the face of ſo many diſcauragements, 
might ſtill endeavour to make the Judicial Power 


ſubſervient to their own views, and on the other 


excludes all perſonal reſentments, the ſole affeQtion 


which remains to influence the integrity of thoſe 


who alone are intitled to put the public power 
into action, during the ſhort period of their autho- 
rity, is, that their own fate as ſubjeQs is eſſentially 
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connected with that of the Man whoſe doom they 
are going to decide. 15 %% pro oo 
In fine, ſuch is the happy nature of this infti- 
tution, that the Judicial Power, a power ſo for- 
midable in itſelf, which is to diſpoſe, without find- 
ing any reſiſtance, of the property, honour, and 
life of individuals, and which, whatever precauti- 
ons may be taken to reſtrain it, muſt in a great 
degree remain arbitrary, may be faid in England, 
to exiſt, to accompliſh every intended end,—and 
to be in the hands of nobody (a): 
In all theſe obſervations on the advantages of 
the Engliſh criminal laws, I have only conſidered 
it as connected with the Conſtitution, which is a 
free one, and it is in this view alone that I have 
compared it with the Juriſprudence received in 
other States. Vet, abſtractedly from the weight 
conſtitutional confiderations which I have 1 
J think there are ſtill other intereſting grounds of 
pre- eminence on the fide of the laws of England. 
In the firſt place, they do not permit that a Man 
ſnould be made to run the riſque of a trial, but 
upon the declaration of twelve perſons at leaſt (he 
Grand Jury). Whether he be in priſon, or on his 
Trial, they never for an inſtant refuſe free acceſs 
to thoſe who have either advice, or comfort, to 
give him; they even allow him to ſummon all 
who may have any thing to ſay in his favour. - And 
laſtly, what is of very great importance, the wit- 
nefles againft him muſt deliver their teſtimony in 
his preſence ; he may croſs-examine them, and, by 
one unexpected queſtion, confound a whole ſyſtem 


fa) The conſequence of this Inſtitution is, that no Man in 
England ever meets the Man of whom he may ſay, © That 
% Man has a power to decide on my death or life.” If we could 
for a moment forget the advantages of that Inſtitution we ought 

at leaſt to admire the ingenuity of it, tt EE 


- 
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of calumny: indulgences theſe, all denied by the 
laws of other Countries. | 3 An 
Hence, though an accuſed perſon may be ex- 
poſed to have his fate decided by perſons (the Petty 
Jury) who poſſeſs not, perhaps, all that ſagacity 
which in ſome delicate caſes it is particularly advan- 
tageous to meet with in a Judge, yet this inconve- 
nience is amply compenſated by the extenſive means 
of defence with which the law, as we have ſeen, 
has provided him. If a Juryman does not poſſeſs 
that expertneſs which 1s the reſult of long prac- 
tice, yet neither does he bring to Judgment that 
hardneſs. of heart which 1s, more or leſs, alſo the 
conſequence of it : and bearing about him the prin- 
ciples, let me ſay, the unimpaired inſtinct of huma- 
nity, he trembles while he exerciſes the awful of- 
fice to which he finds himſelf called, and in doubt- 
ful caſes always decides for mercy. 
It is to be further obſerved, that in the uſual 
courſe of things, Juries pay great regard to the 
opinions delivered by the Judges: that in thoſe 
| caſes where they are clear as to the fact, yet find 
themſelves 3 with regard to the 1 of 
guilt connected with it, they leave it, as has been 
ſaid before, to be aſcertained by the diſcretion of 
the Judge, by returning what is called a Special 
Verdi: that, whenever circumſtances ſeem to al- 
leviate the guilt of a perſon againſt whom neverthe- 
leſs the proof has been poſitive, they temper their 
verdict by recommending him to the mercy of the 
King; which ſeldom fails to produce at leaſt a 
mitigation of the puniſhment : that, though a Man 
once acquitted, caa never under any pretence what- 
ſoever be again brought into peril for the fame of- 
fence, yet a new Trial would be granted, if he had 
been found guilty upon proofs ſtrongly tufpected '. 
of being falſe. ( 83 iv. c. 27.) Laſtly, what 


— 
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diſtinguiſhes the laws of England from thoſe of 
other countries in a very honourable manner, 1s, 
that as the torture 1s unknown to them, ſo neither 
do they know any more grievous puniſhment than 
the ſimple deprivation of life. | 
All theſe circumſtances have combined to in- 
troduce ſuch a mildneſs into the exerciſe of crimi- 
val Juſtice, that the trial by Jury is that point of 
their hberty to which the people of England are 
moſt thoroughly and univerſally wedded ; and the 
only complaint I have ever heard uttered againſt 
it, been by Men who, more ſenſible of the 
neceſſity of public order than alive to the feelings 
of humanity, think that too many offenders eſcape- 
with impunity. {OT 


CHAP. XIV. 


Ne Subject concluded. Laws relative to Im- 
| Pr iſonment 4 | 


B UT what completes the ſenſe of independence 
which the laws of England procure to every in- 
dividual (a ſenſe which is the nobleſt advantage 
attending liberty) is the greatneſs of their precau- 
tions upon the delicate point of Impriſonment. 

In the firſt place; by allowing, in moſt cafes, of 
enlargement upon bail, and by preſcribing, on that 
article,” expreſs rules for the Judges to follow, 
they have removed all pretexts which circum- 
— might afford, of depriving a Man, of his 

ITY. * . | | 
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- But it is againſt the Executive Power that the 
Legiſlature has, above all, directed its efforts: nor 
has it been but by ſlow degrees that it has been 
enabled to wreſt from it a branch of power which 
enabled him to deprive the people of their Lead- 
ers, as well as to intimidate thoſe who might be 
tempted to aſſume the function; and which, having 
thus all the efficacy of more odious means with- 
out the dangers of them, was perhaps the moſt 
formidable weapon with which it might attack pub- 
lie liberty. | 2 857 ee 
The methods originally pointed out by the laws 
of England for the enlargement of a perſon un- 
juſtly impriſoned, were the writs of mainprize, 
de odio & atia, and de homine replegiando, Thoſe 
writs, which could not be denied, were an order 
to the Sheriff of the County in which a perſon 
was confined, to inquire into the cauſes of his 
confinement ; and, according to the circumſtances 
of his caſe, either to diſcharge . him - completely, 
or upon bail. | | | 
But the moſt uſeful method, and which even, by 


being moſt general and certain, has tacitly aboliſhed 


all the others, is the writ of Habeas Corpus, ſo call- 
ed becauſe it begins with the words Habeas corpus 
ad ſubyiciendum. This writ, being a writ of high 
rerogative, muſt iſſue from the Court of King's 
nch: its effects extend equally to every County; 
and the King by it requires, or is underſtood to 
require, the perſon who holds one of his ſubjects 
in cuſtody, to carry him before the Judge, with 
the date of the confinement, and the cauſe of it, 
in order to diſcharge him or continue to detain 
him, according as the Judge ſhall decree. 
But this writ, which might be a reſource in 


_ caſes of violent impriſonment eſſected by indivi- 
duals or granted at their requeſt, was but a fee- 
ble one, or rather was no reſource at all, againſt 


5 
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the prerogative of the Prince, eſpecially under the 
reigns of the Tudors, and in the beginning of that 
of the Stuarts. And even in the firſt years of Charles 
the Firſt, the Judges of the King's Bench, who, 
in conſequence of the ſpirit of the times, and of 
their holding their places durante bene placito, were 
conſtantly devoted to the Court, declared, © that 
they could not, upon a Habeas Corpus, either 
© bail or deliver a priſoner, though committed 
* without any cauſe aſſigned, in caſe he was com- 
* mitted by the ſpecial command of the King, or 
% by the Lords of the Privy Council.” 
. . Thoſe principles, and the mode of procedure 
which reſulted from them, drew the attention of 
Parliament; and in the Act called the Petition of 
Right, paſſed in the third year of the reign of 
Charles the Firſt, it was enacted, that no perſon 
ſhould be kept in cuſtody, in conſequence of ſhe 
impriſonments. 

ut the Judges knew how to evade the intenti- 
on of this AQ; they indeed did not refuſe to diſ- 
charge a Man impriſoned without a cauſe ; but 
they uſed ſo much delay in the examination of the 
cauſes, that they obtained the full effect of an open 
. denial of Juſtice, 
The Legiſlature again interpoſed, __ in the Act 
paſſed in the ſixteenth year of the reign of Charles 
us Firſt, the ſame in which the Star-Chamber was 
fuppreſſed, it was enacted, © that if any perſon 
* be committed by the King himſelf in perſon, 
“ or by his Privy Council, or by any of the Mem- 
<<. bers thereof, he ſhall have granted unto him, with- 
« out: any delay upon any pretence whatſoever, a 
« writ of Habeas Corpus; and that the Judge ſhall 
cc thereupon, | within 7 oi Court-days after the re- 
“turn is made, examine and determine: the rgas 
40 oy of ſuch ee 92:7 Wt: 
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This Act ſeemed to preclude every poſſibility 
of future evaſion: yet it was evaded ſtill; and by 
the connivance of the Judges, the perſon who. de- 
tained the priſoner. could, without danger, wait for 
2 a ſecond and third writ, called an Alias and a 
Pluries, before he produced him. | | 
All theſe different artifices gave at length birth 
to the famous Act of Habeas Corpus, paſſed in the 
thirtieth year of the reign of Charles the Second, 
which is conſidered in England as a lecond Great 
Charter, and has finally ſuppreſſed all the reſources 
of oppreſſion (a). £2 rae 
The principal articles of this Act are, to fix 
the different terms allowed for bringing a pri- 
ſoner : thoſe terms are proportioned to the dif. 
tance, and none can in any caſe exceed twenty 
davs. - 4-7 is | „ | 
. 4 That the Officer and Keeper neglecting to 
make due returns, or not delivering to the priſoner, 
or his agent, within fix hours after demand, a copy 
of the warrant of commitment, or ſhifting the 
cuſtody of the priſoner from one to another, with- 
out ſufficient reaſon or authority (ſpecified, in the 
act), ſhall for the firſt offence forfeit one hundred 
pounds, and for the ſecond two hundred, to the 
party grieved, and be diſabled to hold his office. 
3. No perſon, once delivered by Habeas Corpus, 
ſhall be recommitted for the ſame offence, on pe- 
nalty of five hundred pounds. i 
4. Every perſon committed for treafon or felo- 
ny, ſhall, if he require it, in the firſt week of the 
next term, or the firſt day of the next ſeſſion, be 
indicted in that term or ſeſſion, or elſe admitted 
to bail, unleſs the King's witneſſes cannot be pro- 
duced at that time; and if not indicted and tried 


/) The real title of this AQ is, An Aa for better ſecuring 
the Subject, and for Prevention Impriſonment beyond the Seas, 
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of lands during life,” See Blackſtone's Com. 
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in the ſecond term or ſeſſion, he ſhall be diſcharged 


of his impriſonment for ſuch imputed offence. 


5. Any of the twelve Judges, or the Lord Chan- 


cellor, who ſhall deny a writ of Habeas Corpus, 


on fight of the warrant, or on oath that the ſame 


is refuſed, ſhall forfeit ſeverally to the party grieved 
five hundred pounds. 


6. No inhabitant of England (except perſons 
contracting, or convicts, praying to be tranſported) 
ſhall be ſent priſoner to Scotland, Ireland, Jerley, 
Guernſey, or any place beyond the Seas, within 
or without the King's dominions,—on pain that 
the party committing, his adviſers, aiders, and 
aſſiſtants, ſhall forfeit to the party grieved a ſum 
not leſs than-five hundred pounds, to be recovered 
with treble coſts, —ſhall be diſabled to bear any 
office of truſt or profit, —ſhall incur the penalties 


of a premunire (a), and be incapable of the King's 
pardon, 


0e The Statutes of premunire, thus called from the writ for 


their execution, which begins with the words premunire (for = 


fremonere) facias, were originally deſigned to oppoſe the uſurpa- 


tions of the Po The firſt was paſſed under the reign Edward 
the Firſt, and has been followed by ſeveral others, which, even 
before the Reformation, eftabliſhed ſuch effectual proviſions as to 
draw upon one of them the epithet of Zxecrabile Statutum. The 
offences againſt which thoſe Statutes were framed, were likewiſe 


diſtinguiſhed by the appellation of premunire ; and under that 
word were included in general all attempts to promote the Pope's 


authority at the expence of the King's, The puniſhment decreed 


for ſuch cafes, was alſo called a premunire ; it has fince been ex- 


tended again to ſeveral other kinds of offence, and amounts to 
« the impriſonment for life, and forfeiture of all poo and rents 
book Iv, ch. 8, 
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CHAP. I. 


85 Some Adi ata es peculiar to the Englifh Con itu- 
e The Unity of the Executive — | 


WE have ſeen in former Chapters, the reſourees 
; allotted to the different parts of the Engliſh Go- 
vernment for balancing each other, and how their 

reciprocal actions and reactions produce the free- 
dom of the Conſtitution, which is no more than 
an equilibrium between the ruling Powers of the 

State. I now propoſe to ſhew that the particular 

nature and functions of theſe ſame conſtituent parts 

of the Government, which give it ſo different an 
appearance from that of other free States, are 
moreover attended with peculiar and very great ad · 
vantages, which have not hitherto been ſufficiently 
obſerved. _ TTY 42 0 | 
The firſt peculiarity of the Engliſh Government, 

as a free Government, is its having a King,—its 
having thrown into one place the whole maſs, if 
I may uſe the expreſſion, of the Executive Power, 
and having invariably and for ever fixed it there. 
By this very circumſtance allo has the depoſiium of 
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it been rendered ſacred and inexpugnable; by 
making one great, very great Man, in the State, 
has an effectual check been put to the pretenſions 
of thoſe who otherwiſe would ftrive to become 
ſuch, and diſorders have been prevented, which, 
in all Republics, ever brought on the ruin of li- 
berty, and, before it was loſt, obſtructed the en- 
joyment of it. JJ dd Co 

If we caſt our eyes on all the States that ever 
were free, we ſhall ſee that the People ever turn- 
ing their jealouſy, as it was — againſt the 
Executive Power, but never thinking of the means 
of limiting it that has ſo happily taken place in 
England (a), never employed any other expedient 
beſides the obvious one, of truſting that Power 
to Magiſtrates whom they appointed annually; 
which was in great meaſure the ſame as keeping 
the management of it to themſelves. Whence it 
reſulted, that the People, who, whatever may be the N 
frame of the Government, always poſſeſs, after 
all, the reality of power, thus uniting in them- | 
ſelves with this reality of power the actual exerciſe 
of it, in form as well as in fact, conſtituted the 
whole State. In order therefore legally to diſturb 
the whole State, nothing more was requiſite than 
to put in motion a certain number of individuals. 

In a State which 1s ſmall and poor, an arrange- 
ment of this kind is not attended with any great | 
inconveniences, as every individual is taken up 
with the care of providing for his ſubſiſtence, as 
great objects of ambition are wanting, and as evils 
cannot, in ſuch a State, ever become much com- 
plicated. In a ſtate that ſtrives for aggrandiſe- 
ment, the difficulties and danger attending the 
purſuit of ſuch a plan, inſpire a general ſpirit of 


1 {a) The rendering that power dependent on the People for 
its ſupplies. dee on this ſubject Chapter VI. Book I. 
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caution, and every individual makes a ſober. uſe 
of his rights as a Citizen. "0 188 

But when, at length, thoſe exterior motives come 
to ceaſe, and the paſſions, and even the virtues, 
which they excited, thus become reduced to a ſtate 
of ination, the People turn their eyes back towards 
the interior of the Republic, and every individual, 
in ſeeking then to concern himſelf in all affairs, 
ſeeks for new objects that may reſtore him to 
that ſtate of exertion which habit, he finds, has 
rendered neceſſary to him, and to exerciſe a ſhare 
of power which, ſmall as it is, yet flatters his 
vanity, * | 53 HET” 

As the preceding events muſt needs have given 
an influence to a certain number of Citizens, 
they avail themſelves of the general diſpoſition of 
the People to promote their private views: | the 
legiſlative power is thenceforth continually in mo- 
tion; and as it is badly informed and falſely 
directed, almoſt every exertion of it is attended 
with ſome injury either to the Laws, or the State. 

This is not all; as thoſe who compoſe the ge- 
neral Aſſemblies cannot, in conſequence of their 
numbers, entertain any hopes of gratifying their 
own private ambition, or in general their own pri- 
vate paſſions, they at leaſt ſeek to gratify their 
political caprices, and they accumulate the honours 
and dignities of the State on ſome favourite whom 
the public voice happens to raiſe at that time. 

But, as in ſuch a State there can be, from the 
irregularity of the. determinations of the People, 
no ſuch thing as a ſettled courſe of meaſures, it 
happens that men never can exactly tell the pre- 
ſent ſtate of public affairs. The power thus given 
away is already grown very great, before thoſe 
for whom it was given ſo: much as ſuſpe@ it; and 
he himſelf who enjoys that power, does not know | 


- 
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its full extent : but then, on the firſt opportunity 


that offers, he ſuddenly pierces through the cloud 
which hid the ſummit from him, and at once ſeats 
himſelf upon it. The People, on the other hand, 
no ſooner recover fight of him, than -they ſee 
their Favourite now become their Maſter, — diſ- 
cover the evil, only to find that it is paſt remedy. 


As this power, thus ſurreptitiouſſy acquired, is 


deſtitute of the ſupport both of the law and of the 


ancient courſe of things, and is even but indiffer- 


ently reſpected by thoſe who have ſubjected them- 
ſelves to it, it cannot be maintained but by abuſing 
it. The People at length ſucceed in forming ſome- 
where a centre of union; they agree in the choice 
of a Leader; this Leader in his turn riſes; in his 
turn alſo he betrays his engagements; power pro- 


duces its wonted effects; and the Protector becomes 


a Tyrant. | T. . 

This is not all; the ſame cauſes which have 
given a Maſter to the State, give it two, give it 
three. All thaſe rival powers endeavour to ſwal- 


low up each other; the State becomes a ſcene of 


endleſs quarrels and broils, and is in a continual 
convulſion. 5 wy | 
If amidſt ſuch diſorders the People retained 


their freedom, the evil muſt indeed be very great, 


to take away all the advantages of it; but they 
are ſlaves, and yet have not what in other Countries 


makes amends for political ſervitude, I mean tran- 


quillity. 


In order to prove all theſe things, if proofs _ 
were deemed neceſſary, I would only refer the . 


reader to what every one knows of Piſiſtratus and 
Megacles, of Marius and Sylla, of Cæſar and 
Pompey, However, I cannot avoid tranſlating a 
part of the ſpeech which a Citizen of Florence 
addreſſed once to the Senate; the reader will 


find in it a kind of abridged ſtory of all Repub- - 


at 
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Hes; at leaſt of thoſe which, by the ſhare allowed 
to the People in the Government, deſerved that 
name, and which, beſides, have attained a certain 
degree of extent and power. of 
*“ And that nothing human may be perpetual 
« and ſtable, it is the will of Heaven that in all 
States whatſoever, there ſhould ariſe certain de- 
« ſtrucive families, who are the bane and ruin of 
* them. Of this our own republic affords as many 
and more deplorable examples than any other, 
« as tt owes its misfortunes not only to one, but 
A ws ſeveral ſuch families. We had at firſt the 
« Buondelmonti and the Huberti. We had after- 
« wards the Donati and the Cerchi; and at pre- 
«* ſent, (ſhameful and ridiculous conduct!) we are 
« waging War among ourſelves for the Ricci and 
« the Albizzi. 
„ When in former times the Ghibelins were 


„ ſuppreſſed, every one expected that the Guelfs, 


« _ then ſatisfied, would have choſen to live 
1 ww yet, but a little time had elapſed, 

6 again "divided themſelves into the fac- 
« 3 of 1 Whites and the Blacks. When the 
« Whites were ſuppreſſed, new parties aroſe, and 
«© new troubles followed. Sometimes battles were 
« fought in favour of the Exiles; and at other 
times, quarrels broke out between the Nobility 
c and the People. And, as if refolved to give 
% away to others what we ourſelves neither could, 
or would, peaceably enjoy, we committed the 
care of our liberty ſometimes to King Robert, 
c and at other times to his brother, and at length 
to the Duke of Athens; never ſettling nor reſt- 
„ing in any kind of Government, as not know- 
ing either how to enjoy N or ſupport ſer- 
a vitude (a).“ 


(a) See the Hiſtory of Florence, by Machiavel, lid. iii. 
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The Engliſh Conſtitution has prevented the poſ- 
fibility of misfortunes of this kind. Not only by 
diminiſhing the power, or rather the actual exerciſe 
of the power, of the People (a), and making them 
ſhare' in the Legiſlature only by their Repreſenta- 
tives, the irreſiſtible violence has been avoided of 
thoſe numerous and general Aſſemblies, which, on 
whatever fide they throw their weight, bear down 
every thing. Beſides, as the power of the-People, 
when they have any kind of power, and know how 
to uſe it, is at all times really formidable, the Con- 
ſtitution has ſet a counterpoile to it ; and the * 
authority is this counterpoiſe. 

In order to render it equal to ſuch a taſk, the 
Conſtitution has, in the firſt place, conferred on 
the King, as we have ſeen before, the excluſive 
prerogative of calling and diſmiſſing the legiſla- 
tive Bodies, and of putting a negative on their 


reſolutions. 


Secondly, it has alſo placed on the ſide of the 
King the whole Executive Power of the Nation. 

Laſtly, in order to effect ſtill nearer an equili- 
brium, the Conſtitution has inveſted the Man whom 
it has made the ſole Head of the State, with all 
the perſonal privileges, all the pomp, all the ma- 
jeſty, of which human dignities are capable. In 
the language of the law, the King is Sovereign 
Lord, and the People are his ſubjects; he is 
univerſal proprietor of the whole Kingdom ;—he 
beſtows all the dignities and places ;—and he is 


not to be addreſſed but with the expreſſions and 


outward ceremony of almoſt Eaſtern humility. Be- 
hides, his perſon is ſacred and inviolable; ; and any 
n whatſoever againſt it, is, in the eye of 3 


{a) We ſhall ſee in the ſequel, that this diminution of the 
exerciſe of the power of the People has been attended with a 


= ene of their me: 
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law, a crime equal to that of an attack againſt the 
whole State, | SOT I 

In a word, ſince to have too exactly completed 
the equilibrium between the power of the People, 
and that of the Crown, would have been to ſacri- 
fice the end to the means, that is, to have endanger- 
ed liberty with a view to ſtrengthen the Govern- 
ment, the deficiency. which ought to remain on 


the ſide of the Crown, has at leaſt been in ap- 


pearance made up, by conferring. on the King all 
that ſort of ſtrength that may reſult from the opi- 
nion and reverence of the People; and amidſt the 


| agitations which are the unavoidable attendants 


of liberty, the Royal power, like an anchor that 


reſiſts both by its weight and the depth of its 


hold, inſures a ſalutary ſteadineſs to the veſſel of 
the State. EY e cd 0 
The greatneſs of the prerogative of the King, by 
its thus procuring a great degree of ſtability to the 
State in general, has much leſſened the poſſibility 
of the evils we have above deſcribed; it has even, 
we may ſay, totally prevented them, by rendering 
it impoſſible for any Citizen ever to riſe to any 
dangerous greatneſs. $64 2257 $0 
And to begin with an advantage by which the 
People eaſily ſuffer themſelves to be influenced, 
J mean that of birth, it is impoſſible for it to 
produce in England effects in any degree danger- 
ous; for though there are Lords who, beſides 
their wealth, may alſo boaſt of an illuſtrious 
deſcent, yet that advantage, being expoſed to a 
continual compariſon with the ſplendor of the 

Throne, dwindles almoſt to nothing; and in the 
gradation univerſally received of dignities and 
titles, that of Sovereign Prince and King places 
him who is inveſted with it, out of all degree of 
proportion. e ; 
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- The Ceremonial of the Court of England is even 
formed upon that principle. Thoſe perſons who 
are x to the King, have the title of Princes 
of the blood, and, in that quality, an undiſputed 
. inence over all other perſons (a). Nay, the 
men in the Nation think it an honourable diſ- 
tinction to themſelves, to hold the different menial 
affices, or titles, in his Houſehold. If we there- 
fore were to ſet aſide the extenſive and real pow- 


er of the King, as well as the numerous means 


be poſſeſſes of gratifying the ambition and hopes 
of individuals, — were to conſider only the 
Majeſty of his title, and that kind of ſtrength 
founded on public opinion, which refults from it, 
we ſhould: find that advantage ſo conſiderable, that 
to to enter into a competition with it, with 
the bare advantage of high birth, which itſelf has 
no other foundation than public opinion, and that 
too in a very ſubordinate degree, would be an at- 
* completely extravagant. 

I this difference is ſo great as to be thoroughly 
fubmitted to even by thoſe perſons whoſe ſituation 
might incline them to diſown it, much more does 
it influence the minds of the People. And if, not- 
_ withſtanding the value which every Engliſhman 
ought: to ſet upon himſelf as a Man, a fred 
Man, there were any whoſe eyes were ſo very 
tender as to be dazzled by the appearance and the 
arms of a Lord, they would be totally blinded 
when they came to turn them towards the Royal 


= Man, therefore, who, to thoſe who 

are unacquainted with the Conſtitution of England, 
might at firſt fight appear in à condition to put 

. This, by Stat. of the 31ſt of Hen. VIII. extends to 
ing King 4 POET OT 
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the Seen in danger; would be a Min who, 
by the greatneſs of his abilities and public ſervices, 
might have acquired in a high degree' the love of 
the People, and obtained a great influence in the 
Houſe of Commons. 

But how great ſoever this eptbuſaſe af the: ads 
may be, barren applauſe is the only fruit which the 
Man whom they favour can expect from it. He 
can hope neither for a Diftatorſhip, nor a Conſul 
ſhip, nor in general for any other power under the 
| ſhelter of which he may at once ſafely unmaſk _ 
ambition with which we might ſuppoſe him to be 
actuated, —or, if we ſuppole him to have been 
hitherto free from any, | grow inſenſibly corrupt. 
The only door which the Conſtitution leaves open to 
his ambition, of whatever kind it may be, is a place 


in the adminiſtration, during the pleaſure of the 


King. If, by the continuance of his ſervices, and 
the preſervation of his influence, he becomes able 
to aim ſtill higher, the only door which again opens 
to him, is that of the Houſe of Lords. 5 
But this advance of the favourite of the people | 
towards the eſtabliſhment of his greatneſs, is at the 
ſame time a great ſtep towards the loſs of that power 
which might render him formidable. 
In the firſt place, the People ſeeing that hei is be- 
come much leſs dependant on their favour, begin, 


from that very moment, to leſſen their attachment to | 


him. Seeing him moreover diſtinguiſhed uy privi- 
leges which are the object of their jealouſy, I mean 
their political peta and member of a body 
whoſe intereſts are frequently oppoſite to theirs, 
they immediately ends that this great and pew 

dignity cannot have been acquired but through a 
ſecret agreement to betray them. Their favourite, 
thus ſuddenly transformed, is going, they make 
no * to adopt a e n Ore! to 
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that which has till then been the cauſe of his ad- 
vancement and high reputation, and, in the com- 
paſs of a few hours, completely renounce - thoſe . 
principles which he has ſo long and ſo loudly pro- 


feſſed. In this certainly the People are miſtaken ; 


but yet neither would they be wrong, if they fear- 
ed that a zeal hitherto ſo warm, ſo conſtant, I will 
even add, fo ſincere, when it concurred with their 
Favourite's private intereſt, would, by being thence. 
forth often in oppoſition: to it, become gradually 
6ͤN— — n 
Nor is this all; the favourite of the People does 
not even find, in his new- acquired dignity, all the 
increaſe of greatneſs and eclat that might at firſt 
be imagined. S 
Hitherto he was, it is true, only a private in- 
dividual; but then he was the object in which 
the whole Nation intereſted themſelves; his ac- 
tions and words were ſet forth in the public prints; 
and he every where met with applauſe and accla- 
mation. e e ee 
All theſe tokens of public favour are, I know, 
ſometimes acquired very lightly ; but they never 
laſt long, whatever people may ſay, unleſs real ſer- 
vices are performed: now, the title of Benefactor 
to the Nation, when deſerved, and univerſally be- 
ſtowed, is certainly a very handſome title, and which 
does no-wiſe require the aſſiſtance of outward pomp 
to ſet it off. Beſides, though he was only a Member 
of the inferior body of the Legiſlature, we muſt ob- 
"ſerve, he was the ft ; and the word „irſt is always 
a word of very great moment. 25 
But now that he is made Lord, all his greatneſs, 
which hitherto was indeterminate, becomes de- 
fined; By granting him privileges eſtabliſhed and 
fixed by known laws, that uncertainty 1s taken 
from his luſtre which is of ſo much importance 
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in thoſe things which depend on imagination; and 


his value is lowered, juſt becauſe it 1s aſcertained. 
' Befides, he is a Lord; but then there are ſeveral _ 


85 men who poſſeſs but ſmall abilities, and few eſti- 


mable qualifications, who alſo are Lords; his lot 


is, nevertheleſs, to be ſeated among them; the 


law places him exactly on the ſame level with 
them; and all that is real in his greatneſs, is 
thus loſt in a crowd of dignities, hereditary and 
conventional. „ 5 5 
Nor are theſe the only loſſes which the favou- 
rite of the People is to ſuffer. Independently of 
thoſe great changes which he deſcries at a diſtance, 
he feels around him alterations no leſs viſible, and 
ſtill more painful. 8 . 
Seated formerly in the Aſſembly of the Repre- 
ſentatives of the People, his talents and continual 
ſucceſs had ſoon raiſed him above the level of 
his fellow Members: and, being carried on by 
the vivacity and warmth of the public favour, 
thoſe who might have been tempted to ſet up as 
his competitors, were reduced to ſilence or even 


became his ſupporters. 


Admitted now into an aſſembly of perſons in- 
veſted with a perpetual and hereditary title, he 
finds Men hitherto his ſuperiors, —Men who ſee 
with a jealous eye the ſhining talents of the homo 
novus, and who are firmly refolved, that after 
having been the leading Man in the Houſe of 
Commons, he ſhall not be the firſt in theirs. 

In a word, the ſucceſs of the favourite of the 
People was brilliant, and even formidable ; bur 
the Conſtitution, in the very reward it prepares 
for him, makes him find a kind of Oſftraciſm. 
His advances were ſudden, and his courſe rapid ; 
he was, if you pleaſe, like a torrent ready to bear 
down every thing . it; but this torrent is 
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compelled, by the general arrangement of things, 
finally to throw itſelf into a vaſt referyoir, where 
it mingles, and loſes its force and direQion. 


I know it may be ſaid, that, in order to avoid 
the fatal ſtep which is to deprive him of ſo man 
advantages, the favourite of the People ought to ; 


refuſe the new dignity which is offered to him, and 
wait for more important ſucceſſes, from his elo- 
quence in the Houſe of Commons, and his influ- 
ence over the People. | 8 
But thoſe who give him this counſel, have not 

_ ſufficiently examined it. Without doubt there are 
men in England, who 1n their prefent purſuit of 

a project which they think eſſential to the public 
good, would be capable of refuſing for a while a 
dignity which would deprive their virtue of op- 

ortunities of exerting itſelf, or might more or 

fes endanger it: but woe to him who ſhould per- 
fiſt in Fack a refuſal, with any pernieious defies f 
and who, in a Government where liberty is ell b 
liſhed on ſo folid and extenſive a baſis, ſhould 

* endeavour to make the People belteve that their 
fate depends on the perfevering virtue of a ſingle 
citizen. His ambitious views being at laſt diſ- 
covered (nor could it be long before they were 
ſo), his obſtinate reſolution to move out of the or- 
dinary courſe of things, would indicate aims, on | 
his part, of ſuch an extraordinary nature, that all | 
Men whatever, who have any regard for their 
country, would mſtantly riſe up from all parts to 
oppoſe him, and he muſt fall, overwhelmed with ſo 
much ridicule, that it would be better for him to 
fall from the Tarpeian rock (a), | 


(a) The Reader will perhaps object, that no Man in England 
can poſſibly entertain ſuch views as thoſe I have ſuggeſted here: 
this is preciſely what I intended to prove. The eſſential advantage 
of the Engliſh Government above all thoſe that have been called | 
free, and which in many reſpeQs were but apparently ſo, is, tar 
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In fine, even though we were to ſuppoſe that 
the new Lord might, after his exaltation, have pre- 
ſerved all his intereſt with the People, or, what 
would be no leſs difficult, that any Lord whatever 
could, by dint of his wealth and high birth, rival 
the ſplendor of the Crown itſelf, all theſe advan- 
tages, how great ſoever we may ſuppoſe them, as 
they would not of themſelves be able to confer on 
him the leaſt executive authority, muſt for ever 
remain mere ſhowy unſubſtantial advantages. Find- 
ing all the active powers in the State concentered 
in that very ſeat of power which we ſuppoſe him 
1nclined to attack, and there ſecured by formidable 
proviſions, his influence muſt always evaporate in 
ineffectual words; and after having advanced him- 
ſelf, as we ſuppoſe, to the very foot of the Throne, 
finding no branch of independent power which he 

might appropriate to himſelf, and thus at laſt give 
a reality to his political importance, he would ſoon 
ſee it, howeves great 1t might have at firſt appeared, 
decline and die away, = 

God forbid, however, that I ſhould mean that 
the People of England are fo fatally tied down 
to inaction, by the nature of their Government, 
that they cannot, in times of oppreſſion, find means 
of appointing a Leader! No; I only meant to ſay 
that the laws of England open no door to thoſe 
accumulations of power, which have been the ruin 
of ſo many Republics ; that they offer to the am- 
bitious no poſhble means of taking advantage of 


no perſon in England can entertain ſo much as a thought of luis 
ever riſing to the level of the Power charged with the execution 
of the Laws. All Men in the State, whatever may be their 
rank, wealth, or influence, are thoroughly convinced that they 
muſt in reality, as well as in name, continue to be Subjeds; and 
are thus compelled really to love, to defend, and to promote thoſe 
laws whe ih ſecure the liberty of the Subject. This latter obſer - 
yation will be again introduced in the ſequel, 
| | | » 
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the inadvertence, or even the gratitude, of the 
People, to make themſelves their 'Tyrants ; and that 


the public power of which the King has been made 
the excluſive depoſitary, muſt remain unſhaken in 
his hands, ſo long as things continue to keep in 
the legal order; which, it may be obſerved, is a 
ſtrong inducement to him conſtantly to endeavour 


to maintain them in it (a). 


{a) There are ſeveral events, in the En liſh Hiſtory, which 


put in a very ſtrong light this idea of the ſtability which the power 


.of the Crown gives to the State. | | 
One, is the facility with which the great Duke- of Marlbo- 
rough, and his party at home, were removed from their ſeveral 


employments. Hannibal, in circumſtances nearly fimilar, had 


continued the war againſt the will of the Senate of Carthage : 


Cæſar had done the ſame in Gaul; and when at laſt he was ex- 


preſsly required to deliver up his commiſſion, he marched his 
army to Rome, and eftabliſhed a military deſpotiſm. But the 
Duke, though ſurrounded, as well as the above-named Generals, 
by a victorious army, and by Allies in conjunction with whom 
he had carried on ſuch a ſucceſsful war, did not even heſitate to 
ſurrender his commiſſion. He knew that all his ſoldiers were 


inſeparably prepoſſeſſed in favour of that Power againſt which 
he muſt have revolted: he knew that the ſame prepoſſeſſions 


were deeply rooted in the minds of the whole Nation, and that 

every thing among them concurred to ſupport the ſame Power : 
he knew that the very nature of the claims he muſt have ſet up, 
would inſtantly have made all his Officers and Captains turn them- 
ſelves againſt him; and, in ſhort, that in an enterprize of that 
nature, the arm of the ſea he had to repaſs, was the ſmalleſt of 
the obſtacles he would have to encounter, | 

The other event I ſhall mention here, is that of the Revo- 
lution of 1689. If the long eſtabliſhed power of the Crown 


had not beforehand prevented the people from accuſtoming them- 


ſelves to fix their eyes on ſome particular Citizens, and in general 
had not prevented all Men in the State from attaining any too 
conſiderable degree of power and greatneſs, the expulſion of 
James II. might have been followed by events ſimilar to thoſe 
which took place at Rome after the death of Czar, | 


} 
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CHAP. II. 


Tie Subject concluded. The Executive Power is 


more eafily confined when it is ONE, 


A NOTHER great advantage, and which one 


would not at firſt expect, in this unity of the pub- 
lic power in England, in this union, and, if I 


may ſo expreſs myſelf, in this coacervation, of all 


the branches of the Executive authority, is the 

greater facility it affords of reſtraining it. : 
In thoſe States where the execution of the laws 
zs intruſted to ſeveral different hands, and to each 
with different titles and prerogatives, ſuch diviſion, 


and the changeableneſs of meaſures which muſt be 
the conſequence of it, conſtantly hide the true 
cauſe of the evils of the State: in the endleſs fluc- 
tuation of things, no political og ples have time 
to fix among the People; and public misfortunes 
happen, without ever leaving behind them any 


uſeful leſſon. 5 2 
At ſome times military Tribunes, and at others, 
Conſuls bear an abſolute ſway ;—ſometimes Patri- 
cians uſurp every thing, and at other times, thoſe _ 
who .are called Nobles (a) ; —ſometimes the Peo- 
— are oppreſſed by Decemvirs, and at others by 


ictators. 


{a) The capacity of being admitted to all places of public 
truſt, at length gained by the Plebeians, having rendered uſeleſs 
the old diſtinction between them and the Patricians, a coalition 
was then effected between the great Plebeians, or Commoners, 
who got into theſe places, and the ancient Patrioians: Hence 
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Tyranny, in fuch States, does not- always beat 


down the fences that are ſet around it; but it 


leaps over them. When men think it confined 


to one place, it ſtarts up again in another ;—it 


mocks the efforts of the People, not becauſe it is 


invincible, but becauſe it is unknown ;—ſeized by 
the arm of a Hercules, it eſcapes with the changes 
of a Proteus. 33 | 
But the indiviſibility of the public power in 

England has conſtantly kept the views and efforts 
of the People directed to one and the ſame object; 
and the permanence of that power has alſo given 
2 permanence and a regularity to the precautions 
they have taken to reſtrain it. 
Conſtantly turned towards that ancient fortreſs, 
the Royal power, they have made it, for ſeven 
centuries, the object of their fear; with a watch- 
ful jealouſy they have conſidered all its parts 
they have obſerved all its outlets they have even 
pierced the earth to explore its ſecret avenues, 
aànd ſubterraneous works. | 
United in their views by the greatneſs of the 


danger, they regularly formed their attacks. They 
eſta 


liſhed their works, firſt at a diſtance ; then 


brought them ſucceſſively nearer; and, in ſhort, 


raiſed none but what ſerved afterwards as a founda- 
tion or defence to others. 1 
Alfter the Great Charter was eſtabliſhed, fort 
ſucceſſive confirmations ſtrengthened it. The A 


called the Petition of Rights, and that paſſed in 


the ſixteenth year of Charles the Firſt, then fol- 
lowed : ſome years after, the Habeas Corpus Act 


was | eſtabliſhed : and the Bill of Rights made at 


2 new Claſs of Men aroſe, who were called Nobiler and Neill. 


Theſe are the words by which Livy, after that period con- 
ſtantly diſtinguiſhes thoſe Men and families who were at the head 
of the State. 4 | 1 1 B 5 k = - 4 7 5 
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length its appearance. In fine, whatever the cir- 


cumſtances may have been, they always had, in 
their efforts, the ineſtimable advantage of know- 
ing with certainty the general ſeat of the evils 
they had to defend themſelves againſt; and each 
calamity, each particular eruption, by pointing out 
ſome weak place, has ever gained a new bulwark 
to public Liberty.” _ {hh SE 
To ſay all in three words; the Executive power 
in England is formidable, but then it is for ever 
the ſame; its reſources are vaſt, but their nature 
is at length known; it has been made the indi- 
vifible and inalienable attribute to one perſon 


alone; but then all other perſons, of whatever 


rank or degree, become really intereſted to reſtrain 


it within its proper bounds (a). 


CHAP. Il 


A ſecond Peculiarity—The Diviſion of the Lagif: 


latrve Power. 


Tn fecond peculiarity which England, as at - 


undivided State and a free State, exhibits in its 
Conſtitution, is the diviſion of its Legiſlature. But 


Fa) This laſt advantage of the greatneſs and indiviſibility. of 
the executive power, viz. the obligation it lays upon the greateſt 
Men in the State, ſincerely to unite in a common cauſe with the 
people, will be more amply diſcuſſed hereafter, when a more * 


ticular compariſon between the Engliſh Government and the Re. 
publican form, ſhall be offered to the Reader, 
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in order to make the reader more ſenſible of the 
advantages of this diviſion, it is neceſſary to deſire 
him to attend to the following conſiderations. 

It is, without doubt, abſolutely neceſſary, for 
ſecuring the Conſtitution of a State, to reſtrain 


the Executive power; but it is ſtill more neceſ- 


ſary to reſtrain the Legiſlative. What the former 
can only do by ſucceſſive ſteps (I mean ſubvert 
the laws) and through a longer or ſhorter train of 
enterprizes, the latter does in a moment. As its 
bare will can give being to the laws; ſo its bare 
will can alſo, annihilate them: and, if I may be 
permitted the expreſhon,——the Legiſlative pow- 
er can change the Conſtitution, as God created 
the light. | Ty ec 
In order therefore to inſure ſtability to the Con- 


| Nitution of a State, it is indiſpenſably neceſſary 
to reſtrain the Legiſlative authority. But here we 
. muſt obſerve a difference between the Legiſlative 


and Executive powers. The latter may be con- 
fined, and even is the more eaſily ſo, when un- 
divided: the Legiſlative, on the contrary, in order 
to its being reſtrained, ſhould abſolutely be divided. 
For, whatever laws it may make to reſtrain itſelf, 
they never can be, relatively to it, any thing more 
than ſimple reſolutions: as thoſe bars which it 
might erect to ſtop its own motions, muſt then be 
within it, and reſt upon it, they can be no bars. 
In a word, the ſame kind of impoſhbility is found, 
to fix the Legiſlative power when it is one, 


which Archimedes objected againſt his moving the 
| earth (a). 


Nor does ſuch a diviſion of the Legiſlature only 
render it poſſible for it to be reſtrained, fince rs 
6f thoſe parts into which it is divided, can then 
ſerve as a bar to the motions of the others; but 


It even makes it to be actually ſo reſtrained. If it 
(a) He wanted a ſpot whereupon to fix his inſtruments, 
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has been divided into only two parts, it is probable 1 


that they will not in all caſes unite either for doing, 
or undoing :—if it has been divided into three parts, 
the chance that no changes will be made, is thereby 
greatly increaſed. FV 
Nay more; as a kind of point of honour will 

naturally take place between theſe different | 
of the Legiſlative, they will therefore be led to offer 
to each other only ſuch propoſitions as will at leaſt 
be plauſible; and all very prejudicial changes will 
thus be prevented, as it were, before their birth. 
If the Legiſlative and Executive powers differ 
ſo greatly with regard to the neceſſity of their being 
divided, in order to their being reſtrained, they 
differ no leſs with regard to the other conſequences 
ariſing from ſuch diviſion. 

The diviſion of the Executive power neceſſarily 
introduces actual oppoſitions, even violent ones, 
between the different parts into which it has been 
divided: and that part which in the Hue ſucceeds 
ſo far as to abſorb, and unite 1n itſelf, all the others, 
immediately ſets itſelf above the laws. But thoſe 
oppoſitions which take place, and which the public 
good requires ſhould take place, between the differ- 
ent parts of the Legiſlature, are never any thing 
More than oppoſitions between contrary opinions 
and intentions; all is tranſacted in the regions of 
the underſtanding; and the only contention that 
ariſes is wholly carried on with thoſe inoffenſive 
weapons, aſſents and difſents, ayes and noes. SI. 
Beſides, when one of theſe parts of the Legiſla- 
ture is ſo ſucceſsful as to engage the others to adopt 
its propoſition, the reſult is, that a law takes place, 
which has in it a great probability of being good : 
when it happens to be defeated, and ſees its propo- 
ſition rejected, the worſt that can reſult from it is, 
that a law is not made at that time; and the loſs 
which the State fuffers thereby, reaches no farther | 
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than the temporary ſetting aſide of ſome more or leſs 
uſeful ſpeculation. | 5 
Inn a word, the reſult of a diviſion of the Execu- 
tive power, is eithera more or leſs ſpeedy eſtabliſh- 
ment of the right of the ſtrongeſt, or a continued 
ſtate of war (a) —that of a diviſion of the Legiſla- 
tive po wer, 1s either truth, or general tranquillity. 
The following maxim will therefore be admitted. 
That the laws of a State may be permanent, it is 
requiſite that the Legiſlative power ſhould be divid - 
ed :—that they may have weight, and continue in 
force, it is — *. that the Executive power 
ſhould be one. | 


If the reader conceived any doubt as to the truth 


of the above obſervations, he need only caſt his 
eyes on the hiſtory of the proceedings of the Eng- 
liſn Legiſlature down to our times, to find a proof 
of them. He would be ſurpriſed to ſee how little 
variation there has been in the political laws of this 
Country, eſpecially during the hundred years, 
though, it is moſt important to obſerve, the Legiſla- 
ture has been as it were in & continual ſtate of action, 
and, no diſpaſhonate Man will deny, has generally 
promoted the public good. Nay, if we except the 

act paſſed under William III. by which it had been 

enacted, that Parliaments ſhould fit no longer than 
three years, and which was repealed by a ſubſequent 
AR, under George I. which allowed them to fit for 
ſeven years, we ſhall not find that any law, which 
may really be called Conſtitutional, and which has 


4 Every one knows the frequent hoſtilities that took place 
between the Roman Senate and the Tribunes. In Sweden there 
| Have been continual contentions between the King and the Senate, 
in which they have overpowered each other by turns. And in 
England, when the Executive power became double, by the King 
allowing the Parliament to have a perpetual and independent ex- 
iſtence, a civil war almoſt immediately followed. 
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been enacted ſince the Reſtoration, has been changed 
afterwards. 

Now, if we compare this ſteadineſs of the Eng- 
liſh Government with the continual ſubverſions of 
the Conſtitutional laws of ſome ancient Republics, 
with the imprudence of ſome of the laws paſſed in 
their aſſemblies (a), and with the ſtill greater ineon- 
_ fiderateneſs with which they ſometimes repealed the 

moſt ſalutary regulations, as it were the day after 
they had been enated,—if we call to mind the ex- 
traordinary means to which the Legiſlature of thoſe 
Republics, at times ſenſible how its very power was 

rejudicial to itſelf and to the State, was obliged to 
* ave recourſe, in order, if poſſible, to tie its own 
hands (b), we ſhall remain convineed of the 
advantages which attend the Conſtitution of the 

Engliſh Legiſlature (c). 

Nor' is this Grigen of the Engliſh Leihe 
aceompanied (which is indeed a very fortunate 
circumſtance), by any actual divifion of the Nation; 
each conſtituent part of it poſleſſes ſtrengt b fuf 
. ficient to inſure reſpeR to its — no 
real diviſion has been made of the forces of the 


| (a) The Athenians, among ther: laws, had cated one to 
forbid applying a certain part of the public revenues to any _ 
uſe than the expences of the Theatres and publie Shews.. 

(b) In _ ancient Republics, when the Legiſlature wiſh 
to render a certain law permanent, and at the fame time 
| truſted their own future wiſdom, they added a clauſe to it, 

which made it death to propoſe the revocation of it. Thoſe who 
afterwards thought ſuch revocation neceſſary to the public wel- 
fare, relying on the mercy of the People, Grant] in the pub- 
lic Aﬀembly with an halter about their neek 
e We ſhall perhaps have oecaſion to — hereafter, that 

the true cauſe of the equability of the operations of the Engliſh 
Legiſlature, is the oppoſition that ha ally. takes place between 
the different views and intereſts of the ſeveral bodies that compoſe 
it: a conſideration this, without which all political inquiries are 
no more than airy ſpeculations, and is the only o one that can 
lead to uſeful — eoneluſions. - 


manner. 
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State. Only a greater proportional ſhare of all 
thoſe diſtinctions which are calculated to gain the 


reverence of the People, has been allotted to thoſe _ 


parts of the Legiſlature which could not poſſeſs 
their confidence, in ſo high a degree as the others; 
and the inequalities in point of real: ſtrength be- 
tween them, have been made up by the magic of 
* — the King, who alone forms one part of 
the Legiſlature, has on his ſide the majeſty of 
the kingly title: the two Houſes are, in appear- 


ance, no more than Councils entirely dependent 


on him; they are bound to follow his perſon; they 
meet, as it ſeems, to adviſe him; and never 


addreſs him but in the moſt ſolemn and reſpectful 


we = 


As the Nobles, who form the ſecond order of 
the Legiſlature, bear, in point both of real weight 


and numbers, no proportion. to the body of the 


People (a), they have received as a compenſation, 


advantage of perſonal honours, and of an he- 


reditary title. | r focue 
ſides, the eſtabliſhed ceremonial gives to their 


Repreſentatives of the People. They are the * 
hey are in a more ſpecial manner conſidered as 


at * is for want of having duly conſidered this ſubject, that 
Mr. Rouſſeau exclaims, ſomewhere, againſt thoſe who, when they 
of General Eſtates of France, dare to call the People, 


« the third Eſtate.” At Rome, where all the order we mention 


was-inverted,—where the faſces were laid at the feet of the People, 
and where the Tribunes whoſe function, like that of the King 
of England, was to oppoſe the eftabliſhment of new laws, were 
only a ſubordinate kind of Magiſtracy, many diſorders followed. 
In Sweden, and in Scotland (before the union), faults of ano- 
ther kind prevailed : in the former kingdom, for inſtance, an 


overgrown body of two thouſand Nobles frequently overruled 


both King and People. 


Aſſembly a great pre-eminence over that of the 
per Houſe, and the others are the /ower Houſe. 


r 


Os wn Waun 


6 Ann a 


the King's Council, and it is in the place where 
they aſſemble that his Throne is placed.  _ 

When the King comes to the Parliament, the 
Commons are ſent for, and make their appearance 
at the bar of the Houſe of Lords. It is moreover 


| before the Lords, as before their Judges, that the 
Commons bring their impeachments. When, after 


paſſing a bill in their own Houſe, they ſend it to 
the Lords to deſire their concurrence, they always 


order a number of their own Members to accom- 


pany it (2): whereas the Lords ſend down their 


bills to them 8 ſome of the Aſſiſtants of 


their Houſe (5). When the nature of the altera- 
tions which one of the two Houſes defires to make 
in a bill ſent to it by the other, renders a con- 
ference between them neceſſary, the Deputies of 


the Commons to the Committee, which is then 
formed of Members of both Houſes, are to re- 


main uncovered. Laſtly, thoſe bills which (in 
whichever of the two Houſes they have originated 
have been agreed to by both, muſt be depoſited 
in the Houſe of Lords, there to remain till the Royal 
C.. IIS. 
Beſides, the Lords are Members of the Legiſlature 
by virtue of a right inherent in their perſons, and 


they are ſuppoſed to fit in Parliament on their own 


account, and for the ſupport of their own intereſts. 


In conſequence of this they have the privilege of 


giving their votes by proxzes (c); and, when any 


(a) The Speaker of the Houſe of Lords muſt come down 


from the woolpack to receive the bills which the Members of 


the Commons bring to their Houſe. | been, 
(5) The Twelve Judges and the Maſters in Chancery. There 


is alſo a ceremonial eſtabliſhed with regard to the manner, and 
marks of reſpect, with which thoſe two of them, who are ſent 


with a bill to the Commons, are to deliver it. 


(c) The Commons have not that privilege, becauſe they are 


themſelves proxies for the People.—See Coke's Inſt. iv. p. 41. 
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of them diſſent from the reſolutions of their Houſe, | 
they may enter Aa proteſt againſt them, containing 


the reaſons of their particular opinion. In a word, 


as this part of the Legiſlature is deſtined frequent- 
ly. to balance the Power of the People, what it 
could not receive in real ſtrength, it has received 
in outward ſplendor and greatneſs; ſo that, when 
it cannot refiſt by its weight, it overawes by its 
In fine, as theſe various prerogatives by which 
the component parts of the Legiſlature are thus 


made to balance each other, are all intimately con- 


nected with the fortune of State, and flouriſh 


and decay according to the vieiſſitudes of public 


proſperity or adverſity, it thence follows, that, 


| though differences of opinions may at ſome times 
take place between thoſe parts, there can ſcarcely 


ariſe any, when the general welfare is really in 
queſtion, And when, to reſolve the doubts that 
may ariſe on poluical ſpeculations of this kind, we 


caſt our eyes on the debates of the two Houſes for 
a long ſucceſſion of years, and fee the nature of 


the laws which have been propoſed, of thoſe which 
have paſſed, and of thoſe which have been reject- 
ed, as well as of the arguments that have been 
urged an both fides, we ſhall remain convinced 
of the goodneſs of the principles on which the 


Engliſh Legiſlature is formed. 


C 


CHAP. IV. 


A third Advantage peculiar to the Englyb Govern- 
ment. The Bu ſineſs of propoſing Laws, lodged 
in the Hands of the People. * 1 Tye” 


A Third circumſtance which I propoſe to ſhow 
to be peculiar to the Engliſh Government, is the 
manner in which the reſpective offices of the three 
component parts of the Legiſlature have been di- 
vided, and allotted to each of them. | 
If the reader will be pleaſed to obſerve, he will 
find, that in moſt of the ancient free States, the 
ſhare of the People in the buſineſs of Legiſlation, 
was to approve, or reject, the propoſitions which 
were made to them, and to give the final ſanction 
to the laws. The function of thoſe Perſons, or in 
general thoſe Bodies, who were intruſted with the 
Executive power, was to prepare and frame the 
Laws, and then to propoſe them to the People: 
and in a word, they poſſeſſed that branch of the 
Legiſlative power which may be called the initia- 
tive, that is, the prerogative of putting that power 
in action (a). DE. * „ 5 


* 


5 (a) This power of previouſly conſidering. and approving ſuch 


las as were afterwards to be propounded to the People was, in 


the firſt times of the Roman Republic, conſtantly exerciſed. by the 
Senate; laws were made, Populi juſſu, ex auforitate Senatis. 
Even in caſes of elections, the previous approbation and au&eritas 
of the Senate, with regard to thoſe perſons who. were offered ta 
the ſuffrages of the People, was required. Tum cnim non gere- 
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This initiative, or excluſive right of propoling, | 
in Legiſlative aſſemblies, attributed to the Magi- 
ſtrates, is indeed very uſeful, and perhaps even 
neceſſary, in States of a republican form, for giving 
a permanence to the laws, as well as for prevent- 
ing the diſorders and ſtruggles for power which 
have been mentioned before; but upon examina- 
tion we ſhall find that this expedient is attended 
with inconveniences of little leſs magnitude than 


the evils it is meant to _remedy. 


| Theſe Magiſtrates, or Bodies, at firſt indeed ap- 
ply frequently to the Legiſlature for a grant of 8 
branches of power as they dare not of themfelves 
aſſume, or for the removal of ſuch obſtacles to their 
growing authority as they do not yet think it ſafe - 
for them peremptorily to ſet aſide. But when their 
authority has at length gained a ſufficient degree 
of extent and ſtability, as farther manifeſtations of 
the will of the Legiſlature could then only create 
obft e, to the exerciſe of their power, they 


to conſider the Legiſlature as an enemy 


koh they muſt take great care never to rouſe. 
They — — convene the Aſſembly of the 
People as ſeldom as they can, When they do it, 
they nr eee . * . favoura- 


Galt it ibn qui ceperat, 1 Patres a * non en bo. 
Cic. pro Plancio, 3. 


At Venice the Senate alſo exerciſes powers of the "a bad, T” 


with regard to the Grand Council or Aſſembly of the Nobles. 
In the Canton of Bern, all propoſitions muſt be diſcuſſed in the 
Little Council, which is compoſed of twenty-ſeven Members, be- 
fore they are laid before the Council of the Two hundred, in 
whom reſides the ſovereignty of the whole Canton. And in Ge- 
neva, the law is, (that nothing ſhall be treated in the General 

60 Council, or Aſſembly of the Citizens, which has not been 
4 pred iouſſy treated aud approved in the Council of the Two 
66 L and that nothing ſhould be treated in the T ww 
&« hundred, which has not been previouſly 3 and approved 
« in the Council of the T wenty five,” 48 f 
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ble to public liberty. Soon they even entirely | 
ceaſe to convene the Aſſembly at all; and the Peo- 
ple, after thus loſing the power of legally aſſerting 


their rights, are expoſed to that which is the 4 | 


higheſt degree of political ruin, the loſs of even 
the remembrance of them; unleſs ſome indirect 

means are found by which they may from time to 
time give life to their dormant privileges; means 
which may be found, and ſucceed pretty well in 


ſmall States, where proviſions can more eaſily be 


made to anſwer their intended ends, but in States 


of conſiderable extent, have always been found, in 


the event, to give riſe to diſorders of the ſame 
kind with thoſe which were at firſt intended to 
be prevented. )J On 
But as the capital principle of the Engliſh Con- 

ſtitution totally differs from that which forms the 
baſis of Republican Governments, ſo is it capable 
of procuring to the People advantages, that are 
found to be unattainable in the latter. It is the 


People in England, or at leaſt thoſe who repre- 


ſent them, who poſſeſs the initiative in Legiſlation, _ 
that is to ſay, who perform the office, of framing 
laws, and propoſing them. And among the many 
circumſtances in the Engliſh Government, which | 
would appear entirely new to the Politicians of anti- 
quity, that of ſeeing the perſon entruſted with the 
Executive power bear that ſhare in Legiſlation which 
they looked upon as being neceſſarily the lot of the 
People, and the People that which they thought 
the. indiſpenſable office of its Magiſtrates, would. 
not certainly be the leaſt occaſion of their ſurpriſe. 


I foreſee that it will be objected, that, as the 


King of England has the power of diſſolving, and 
even of not: calling Parliaments, he is hereby poſ- 
ſeſſed of a. prerogative which in fact is the ſame 
with that which I have juſt now repreſented as 
being ſo dangerous. 5 e wb. 
bo oy” 
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To this Tanſwer, that all circumſtances ou;ht ts 


be combined together. Doubtleſs, if the Crown 
on the People, it would long fince have freed it- 
ſelf hem te obligation of calling their Reprefen- 
tatives together; and the Britiſh Parliament, like 
the National Aſſemblies of ſeveral other Kingdoms, 
would moſt likely have no exiſtence now, except 


had been under no kind of dependence whatever 


in Hiſtory. 


But, as we have above ſeen, the neceſſities of 
the State, and the wants of the Sovereign himſelf, 
put him under a neceſſity of having frequent re- 
courſe to his Parliament; and then the difference 
may be ſeen between the prerogative of not calling 
an Aſſembly, when powerful cauſes nevertheleſs 
render ſuch a meaſure neceſſary, and the exclu- 
five right, when an Aſſembly is convened, of pro- 


poſing laws to it. 


In the latter cafe, though a Prince, let us even 


ſuppoſe, in order to ſave appearances, might con- 
deſcend to mention any thing befides his own 


wants, it would be at moſt to propoſe the giving 


up of ſome branch of his prerogative upon which 
he ſet no value, or to reform ſuch abuſes as his 
inclination does not lead him to imitate ; but he 


would be very careful not to touch any points 
which might materially affect his authority. 


- Beſides, as all his conceſſions would be made, 
or appear to be made, of his own motion, and 


would in ſome meaſure ſeem to ſpring from 'the 


activity of his zeal for the public welfare, all that 
he might offer, though in fact ever ſo inconſider- 
able, would be repreſented by him as grants of 
the moſt important nature, Ha | for which he ex- 


2 the higheſt gratitude. Laſtly, it would alſo 
be his province to make reſtrictions and exce 
tions to laws thus propoſed by himſelf; he would 
alſo be the perſon who were to chooſe the words 


an Aſembl 
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to expreſs them, and it would not be reaſonable 
to expect that he would give himſelf any great 
trouble to avoid all ambiguity (a.. | 
But the Parliament of England is not, as we 
ſaid before, bound down to wait paſſively, and in 
| filence, for ſuch laws as the Executive power may 
condeſcend to propoſe to them. At the opening of 
every Seſſion, they of themſelves take into their 
bands the great book of the State; they open all 
the pages, and examine every article. 
When they have diſcovered abuſes, they pro- 
ceed to enquire into their cauſes :—when theſe 
abuſes ariſe from an open diſregard of the laws, 
they endeavour to ſtrengthen them :—when they 
proceed from their inſufficiency, they remedy the 
evil by additional proviſions (6). | 


fa In the beginning of the exiſtence of the Houſe of Com- 
mons, bills were preſented to the King under the form of Peti- 
tions, Thoſe to which the King aſſented were regiſtered among 
the rolls of Parliament, with his anſwer to them; and at the 
end of each Parliament, the Judges formed them into Statutes, 
Several abuſes having crept into that method of proceeding, it 


was ordained that the Judges ſhould in future make the Statute 


before the end of every Seſſion. | Laſtly, as even that became, in 
proceſs of time, inſufficient, the preſent method of framing bills 
was eſtabliſhed ; that is to ſay, both Houſes now frame the Sta- 
tutes in the very form and words in which they are to ſtand 
when they have received the Royal afſent rt. | 
No popular Aſſembly ever enjoyed the privilege of ſtarting, 
canvaſſing, and propoſing new matter, to ſuch a degree as the 
Engliſh Commons. In France, when their General Eftates were 
allowed to fit, their remon/trances were little regarded, and the 
particular Eſtates. of the Provinces dare now hardly preſent any. 
[n Sweden, the 2 propoſing new ſubjects was lodged in 
ed the Secret Committee, compoſed of N, obles, 
and a few of the Clergy; and is now poſſeſſed by the King. In 
Scotland, until the Union, all propoſitions to be laid before the 
Parliament, were to be framed by the perſons called the Lords of 
the Articles. In regard to Ireland, all bills muſt be prepared by 
the King in his Privy Council, and are to be laid before the Par- 
liament by the Lord Lieutenant, for their aſſent or diſſent : only, 


* Ne * * 
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Nor do they proceed with leſs regularity and 
+ freedom, in regard to that important object, ſub- 
ſidies. They are to be the ſole Judges of the quan- 
tity of them, as well as of the ways and means of 
raiſing them; and they need not come to any re- 
ſolution with regard to them, till they ſee the ſafe- 
ty of the Subject completely provided for. In a 
word, the making of laws is not, in ſuch an arrange- 
ment of things, a gratuitous contract, in which the 
People are to take juſt what is given them, and 
as it is given them: —it is a contract in which 
they buy and pay, and in which they themſelves 
ſettle the different conditions, and furniſh the 
woas ee expreſs hem | 
The Englith Parhament have given a ſtill greater. 

extent to their advantages on ſo important a ſubject. 
They have not only ſecured to themſelves a right 
of propoſing laws and remedies, but they have 
-alſo prevailed on the Executive power to renounce 
all claim to do the ſame. It is even a conſtant 
rule that neither the King nor his Privy Council 
can make any amendments to the bills preferred 
by the two Houſes; but the King is merely to 
accept or reject them: a proviſion this, which, if 
we pay a little attention to the ſubject, we ſhall 
find to have been alſo neceſſary for completely 
ſecuring the freedom and regularity of the par- 
liamentary deliberations (a)... 


they are allowed to diſcuſs, among them, what they call Heads o 
4 Bill, which the Lord Lieutenant is defired afterwards to tranf- 
mit ta the King, who ſele&s out of them what clauſes he thinks 
proper, or ſets the whole afide; and is not expected to give, at 
any time, any preciſe anſwer to them. And in republican Go- 
vernments, Magiſtrates are never at reſt till they have entirely 
ſecured to themſelves the important privilege of propoſing ; nor 
does this follow merely from their ambition; it is alſo the con- 
ſequence of the ſituation they are in, from the principles of that 
mode of Government. » Ot CAM any 
(a) The King indeed at times ſends meſſages to either Houſe ; 


; OF TROL SND. . 
1 indeed confeſs that it ſeems very natural, in 
the modelling of a State, to intruſt this very im- 
portant office of framing laws, to thoſe perſons 
who may be ſuppoſed to have before acquired ex- 
perience and wildom, in the management of public 
affairs, But events have unfortunately demonſtrat- 
ed, that public employments and power improve 
the underſtanding of Men in a leſs degree than 
they pervert their views; and it has been found 
in the iſſue that the effect of a regulation which, 
at firſt ſight, ſeems ſo perfectly conſonant with 
_ prudence, is to confine the People to a mere paſ- 
Five and defenſive ſhare in Legiſlation, and to de- 
liver them up to the continual enterprizes of thoſe 
who, at the fame time that they are under the 
greateſt temptations to deceive them, poſſeſs the _ 
moſt powerful means of effecting it, 
If we caſt our eyes on the Hiſtory of the ancient 
Governments, in thoſe times when the perſons en- 
truſted with the Executive power were ſtill in a 
ſtate of dependence on the Legiſlature, and con» 
ſequently frequently obliged to have recourſe to 
it, we ſhall ſee almoſt continual inftances of ſelfiſh 
and infidious laws propoſed by them to the Al. 
fembliex; ee 8 


— 


and nobody, I think, can with that no means of intercoyrſe ſhould 
exiſt between him and his Parliament. But theſe meſſages are 
always expreſſed in very general words; they are — made to 
_ defire the Houſe to take certain ſubjects into their conſideration; 
no particular articles or clauſes are expreſſed ; the Commons are 
not to declare, at any ſettled time, any ſolemn acceptation or 

rejection of the propoſition made by che King; and, in ſhort, 
the Houſe follows the ſame mode of proceeding, with reſpect 
to ſuch meſſages, as they uſually do in regard to petitions pre- 


| ſented by Private individuals. Some Member makes a motion 
upon the ſubje& expreſſed in the King's meſſage; a bill is framed 


in the uſual way; it may be dropt at every ſtage of it; and it 
is never the propoſal of the Crown, but the f of ſome « 

their own Members, which the Houſe diſcuſs, and finally accept 
or reject, : 
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And thoſe Men in whoſe wiſdom the law had- at 


firſt placed ſo much confidence, became, in the 


iſſue, ſo loſt to all ſenſe of ſhame and duty, that 
when arguments were found to be no longer ſuf- 
ficient, they had recourle to force; the legiſlative 
Aſſemblies became ſo many fields of battle, and 
their power, a real calamity, ap, 


Iknow very well, however, that there are other 


Important circumſtances beſides thoſe I have juſt 
mentioned, which would prevent diforders of this 
kind from taking place in England (3). But, on 
the other hand, let us call to mind that the perſon 


who, in England, 1s inveſted with the executive- 


authority, unites in himſelf the whole public power 
and majeſty, Let us repreſent to. ourſelves the 

eat and Fole Magiſtrate of the Nation, preſſing 
the acceptance of thoſe laws which he had pro- 


poſed, . with-a vehemence ſuited to the uſual im- 


portance of his deſigns, with the warmth of Mo- 
narchical pride, which muſt meet with no refuſal, 
and exerting for that purpoſe all his immenſe re- 
n en 
It was therefore a matter of indiſpenſable neceſ- 
ſity, that things ſhould be ſettled in England in 
the manner they are. As the moving ſprings of 
the Executive power are, in the hands of the King, 
a- kind of ſaered depoſitum, ſo are thoſe of the 
Legiſlative Power in the hands of the two Houſes. 
The King-muft abftain from touching them, in the 
ſame manner as all the ſuhjects of the kingdom 
are bound to ſubmit to his prerogatives. When 


he fits in Parliament, he has left, we may day, 
his executive power without doors, and can onl 
(a) I particularly mean here, the cireumſtance of the People 
having entirely delegated their py ver e Ker A tives: 
aftrtution will be diſcuſſed in the 


the confequences of which 
next chapter. is 


. . 
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aſſent or diſſent. If the.Crown bad been allowed 
to take an active part in the buſineſs of 
laws, it would ſoon have popped ulcleſs whe. gal 


branches of the e Legiſlature, 


Is which, a ye is: td ke it Seid be | 
an Advantage: to public: Liberty, that the: Laws 
+ ſhould: be — * nh Veet Wee the-: as. 
large. wt 29 | 


Bur nd 

wiſdom of the Engliſh Laws, how great ſoever their 

precautions may be with x — to the ſa 2 the 

individual, the People, as they, do —— 

exprefaly enact. them, cannot be 

a free Pegple. The Aphex ol 6b 0 nu 

carries this opinion even farth Fo. 5 

„though the people of 
« free, they are. much miſtaten; 69 5 * — 

« during t! 1 of Members = Parliament : 

as ſoon. as.theſc are cleed, the People arg ves 

2 Ea IRR (a) Y 

2 7 this Aae I c e 

Uh t th 15 ONE o thoſe hic | 

been "x Cond Lie or miſapplied, 

Thus, at Ro ale, where that * of Citizens Who 

were really N. rs of the: State, were lenfible that : 


(a) See 1 Rouſſaw s Social Contra, chap. I ; . 


\ 


aſſembled. in the forum, or pre aring for war, 


Ruler, w 
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a lawful 1 authority, once truſted to a ſingle 
ould 


t an end to their tyranny, the 
taught the 2 88 to believe, that, provided thoſe 
who exerciſed a military power over them, and 
overwhelmed them with inſults, went by the 
Names of Conſules, Difatores, Patricii, Nobiles, 
in a word, by any other appellation than that hor- 
rid one of Rex, they were free, and that ſuch a 
valuable fituation muſt be preferred at the price 
of every calamity. 

In the ſame manner, certain Writers of the pre- 
ſent age, miſled by their inconſiderate admiration 
of the Governments of ancient times, and perhaps 
alſo by a deſire of preſenting lively contraſts to 
what they call the 4 enerate manners of our mo- 
dern times, have cried up the governments of 
Sparta and Rome, as the on Wy ones fit for us to 
imitate, In their opinions, only proper em- 
ployment of a free Citizen is, 10 be either meefſantly 


Being valiant, mured to hardſhips, . amed with an 
ardent love of one's Country, which is, after all, 
nothing more than an ardent defire of injuring all 
Mankind for the fake of that Society of which we 


are Mempers—end with an ardent love of glory, 
which is likewiſe nothing more than an ardent 


deſirè of committing ame in order to make ' 


afterwards a boaſt of it, have appeared to theſe 
Writers to be the only ſocjal qualifications worthy 
of our eſteem, and of the encouragement of 


law-givers (a). And while, in order to ſupport 


| ſuch, opinions, they have uſed a profuſion of ex· 
aggerated ape without any f mean- 


"(4) 1 have uſed all the above expreſſions * the ſame ſenſe 
in which they were uſed in the ancient Commonwealths, and 
ſtill are by . * the Writers who deſcribe their Govern» 


ments, 


"OFT rr 


ing, and perpetually repeated, though without de- 
fining them, the words  daſtardlineſs, corruption, 
greatneſs of ſoul, and virtue, they have never once 
thought of telling us the only thing that was worth 
our knowing, which is, whether men were happ 
under thoſe Governments which they ſo mu 
exhorted us to imitate. e e e BI USD 
Nor, while they thus miſapprehended the only 
rational deſign of civil Societies, have they better 
underſtood the true end of the particular inſtituti- 
ons by which they were to be regulated. They 
were ſatisfied when they ſaw the few who really 
governed every thing in the State, at times per- 
form the illuſory ceremony of aſſembling the body 
of the People, that they might appear to conſult 
them: and the mere giving of votes, under any 
diſadvantage in the manner of giving them, and 
how much ſoever the law might afterwards be 
neglected that was thus pretended to have been 
made in common, has appeared to them to be 


Liberty. 


But thoſe Writers are in the right: a Man who 
contributes by his vote to the paſſing of a law, has 
himſelf made the law: in obeying it, he obeys 
himſelf, —he therefore is free. A play on n 
and nothing more. The individual who has voted 
in a popular legiſlative Aſſembly, has not made 
the law that has paſſed in it; he has only contri- 
buted, or ſeemed to contribute, towards enacting 
it, for his thouſandth, or even ten thouſandt 
ſhare: he has had no 2 of making his 
objections to the propoſed law, or of canvaſſing 
it, or of propoſing reſtrictions to it, and he has 
only been allowed to expreſs his aſſent or diſſent. 
When a law eis paſſed agreeably to his vote, it is 
not as a conſequence of this his vote, that his will 
happens to take place; it is becauſe a number of 
other Men have accidentally thrown themſelves on 
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the fame. fide with him :—=when a law contrary to 
his intentions is enacted, he muſt nevertheleſs ſub- 
mit to it. 

„bis 4 is not all; for though we ſhould ſuppoſe 
that to give a vote is the eſſential conſtituent of 
liberty, yet, ſuch dent could only be ſaid to laſt 
for a ſingle moment, after which it becomes neceſ- 
ſary to' truſt entirely to the diſcretion of other 
| perſons, that is, according to this doctrine, to be 
uo longer free. It becomes neceſſary, for inſtance, 
for the Cuizen who has given his vote, to rely 
on the, honeſty of thoſe —_— collect the ſuffrages ; 
and moxe than once have falſe declarations been 
made of them. 

The Citizen muſt alſo truſt to other perſons for 
the execution of thoſe things which have been re- 
ſolved upon in common; and when the Aſſembly 

ſhall have ſeparated, and he ſhall find himſelf a- 
lone; in the. preſence of the Men who are inveſted 
with the public power, of the Conſuls, for inſtance, 
or of the Dictator, he will have but little ſecurity - 
for the continuance of his liberty, if he has only 
that of having contributed by This ſuffrage to- 
wards 8 a law which they are determined 
to neg 
_ What then is Liberty? Liberty, I would anſwer, 
he far as it is poſſible for it to exiſt in a Society 
whole intereſts are almoſt perpetually 
0 — to each other, conſiſts in this, that, every 
Man, while he reſye&s the perſons of athers, and al. 
bonus them: quietly to enjoy the produce. of their in- 
du ſtry. be, Centazsn himſelf likewiſe 70 enjoy the pro- 
aduuce of lis qwn induſtry, and that tus perſon be 
oifo. ſecure. But to contribute by one's. ſuffrage to 
— oeure theſe advantages to the Community. to 
ve A ſhare in eſtabliſhing, that order, that ge- 
neral arrangement of things, by means of which 
an individual, loſt as it were in the crowd, is 
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| effeciually protected. —io lay down the rules to 
be obſerved by thoſe who, being inveſted with a 

conſiderable power, are charged with the defence 


of individuals, and provide that they ſhould never 


tranſgreſs them, theſe are functions, are acts 
— Government, but not conſtituent parts of Li- 

To expreſs the whole in two words: To con- 
cur by one's ſuffrage in enacting laws, is to en- 
joy a ſhare, whatever it may be, of Power: to 
live in a ſtate where the laws are equal for all, 
and ſure to be executed (whatever may be the 
means by which theſe advantages are attained) is 
to be fre. | e 

Be it ſo: we grant that to give one's ſuffrage 
is not liberty itſelf, but only a means of procur- 

ing it, and a means too which may degenerate to 

mere form; we grant alſo, that it is poſſible that 

other expedients might be found for that pur- 
Poſe, and that, for a Man to decide that a State 
with whoſe Government and interior adminiſtration 

he is unacquainted, is a State in which the People 
are ſlaves, are nothing, merely becauſe the Comitia 
of ancient Rome are no longer to be met with in it, 
is a ſomewhat precipitate deciſion. But ſtill we muſt 
continue to think, that liberty would be much more 


complete, if the People at large were expreſsly call- 


ed upon to give their opinion concerning the parti- 
cular proviſions by which it is to be ſecured, and 
that the Engliſh laws, for inſtance, if they were made 
by the ſuffrages of all, would be wiſer, more equi- 
table, and, above all, more likely to be executed. 
To this objection, which is certainly ſpecious, I 
ſhall endeavour to give an anſwer. „„ 

If, in the firſt formation of a civil Society, the 


only care to be taken was that of eſtabliſhing, 


once for all, the ſeveral duties which every indi- 
vidual owes to others, and to the State,—if thoſe 
who are intruſted with the care of procuring the 
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rmance of theſe duties, had neither any am- 
ition, nor any other private paſſions, which ſuch 
employment might put in motion, and furniſh the 
means of gratifying : in a word, if looking upon 
their function as a mere taſk of duty, they were 


never tempted to deviate from the intentions of 


thoſe who had appointed them ; I confeſs that in 
ſuch a caſe, there might be no inconvenience in 
allowing every individual to have a ſhare in the 
government of the community of which he is a 
member; or rather I ought to ſay, in ſach a So- 
ciety, and among ſuch Beings, * would be no 
occaſion for any Government. e 
But experience teaches us that many more pre- 
cautions, indeed, are neceſſary to oblige Men to 
be juſt towards each other; nay, the very firſt 
expedients that may be expected to conduce to ſuch 
an end, ſupply the moſt fruitful ſource of the evils 
which are propoſed to be prevented. Thoſe laws 
which were intended to be equal for all, are ſoon 
warped to the private convenience of thoſe who 
have been made the adminiſtrators of them :—1n- 
ſtituted at firſt for the protection of all, they ſoon 
are made only to defend the uſurpations of a few; 
and as the People continue to reſpect them, while 
thoſe to whoſe guardianſhip they were intruſted 
make little account of them, they at length have 
no other effect than that of ſupplying the want of 
real ſtrength in thoſe few who have contrived to 
place themſelves at the head of the community, 
and of rendering regular and free from danger 
the tyranny of the ſmaller number over the 
R | 


To remedy, therefore, evils which thus have a 
. tendency to reſult from the very nature of things, 
—to oblige thoſe who are in a manner Maſters of 
the law, to conform themſelves to 1t,—to render 


ineffectual the filent, powerful, and never active 
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conſpiracy of thoſe who govern, requires a degree 
of knowledge, and a ſpirit of perſeverance, which 
are not to be expected from the multitude. 

The greater part of thoſe who compoſe this - 
multitude, taken up with the care of providing 
for their ſubſiſtence, have neither fufficient leiſure, 


nor even, in conſequence of their more imperfect 


education, the degree of information requiſite for 
functions of this kind. Nature, beſides, who is 
ſparing of her 1 has beſtowed upon only a few 
Men an underſtanding capable of the complicated 
_ reſearches of Legiſlation ; and, as a fick Man truſts 
to his Phyfician, a Client to his Lawyer, ſo the 
greater number of the Citizens muſt truſt to thoſe 
who have more abilities than themſelves for the ex- 
cecution of things which, at the fame time that they 
fo materially concern them, require ſo many qua- 
lifications to perform them with any degree of ſuf- 
ficiency. Tr. | 


Io theſe conſiderations, of themſelves ſo ma- 7 


terial, another muſt be added, which is if poſ- 
ſible of ſtill greater weight. This is, that the mul- 
titude, in conſequence of their very being a mul- 
titude, are incapable of coming to any mature re- 
ſolution. „ F E 

| Thoſe who compoſe a popular Aſſembly are not 
actuated, in the courſe of their deliberations, by 
any clear and preciſe view of any preſent or poſitive 
. perſonal intereſt. ' As they ſee themſelves loſt as it 
were in the crowd of thoſe who are called upon 
to exerciſe the ſame function with themſelves, as 
they know that their individual votes will make no 
change in the public reſolution, and that to what- 
ever fide they may incline, the general reſult will 
nevertheleſs be the ſame, they do not undertake. 

to enquire how far the things propoſed to them 

agree with the whole of the law already in being, 
or with the preſent circumſtances of the States, 
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when they know that it can ſcarcely anſwer any 


purpole: Oy 

It is, however, with diſpoſitions of this kind, 
and each relying on all, that the Aſſembly of the 
People meets. But as very few among them have 


previouſly conſidered the ſubjects on which they 
are called upon to determine, very few. carry along 
with them any opinion or uiclination, or at leaſt any 
inchnation of their own, and to which they are re- 
ſolved to adhere. As however it is neceſſary at laſt 
to come to fome reſolution, the major part of them 
are determined by reaſons which they would bluſh 
to pay any r to, on much leſs ſerious occaſions. 


An unufual fight, a change of the ordinary place 


of the Aſſembly, a ſudden diſturbance, a rumour, 
are, amidft the general want of a ſpirit of deciſion, 
the ſufficiens ratio of the determination of the great- 

| — (a); and from this aſſemblage of ſeparate 


ills, thus formed ny? Berg without reflection, 


4 general will reſults, w 
If, amidſt theſe diſadvantages, the Aſſembly were 
left to themſelves, and no body had an intereſt to 


ich is alſo void of re- 


lead them into. error, the evil, though _ eat, 
uch an 


would not however be extreme, becauſe 

aſſembly never being called upon but to determine 
upon an affirmative or negative, that is, never 
having but two caſes to chooſe between, there would 
be an equal chance for their chooſing either; and it 


might be hoped that at every other turn they would 
take the right ſide. 


(a). Every one knows of how much importance it was in the 
Roman Commonwealth, to aſſemble the People, in one place 
rather than another. In order to change entirely the nature of 
their reſolutions, it was often ſufficient to hide from them; or 


becaufe Meti will not -enter upon a laborious taſk, 


* - Ce - " 
* 


= : — 
ff” 


s is they who oonvene the Aſſembly, and diſſolve 


up with the idea 
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But the combination of thoſe who ſhare either 
in the actual exerciſe of the public Power, or in its 


advantages, do not thus allow themſelves to fit down _ . 


in ination. They wake, while the People ſleep. 
Entirely taken up with the thoughts of their own 

wer, they live but to increaſe it. Deeply verſed 
in the management of public buſineſs,” they ſee at 
once all the poſſible conſequences of meaſures.” And 


as they have the excluſive direction of the Tprings 


of Government, they give riſe, at their *pleaſure, 
to every incident that may influence the minds of a 


multitude who are not on their guard, and who wait 


for ſome event or other that may finally determine 


# 


it; it is they who offer propoſitions,” and make 


ſpeeches to it. Ever active in turning to their ad- 


vantage every eircumſtance that happens, they 
equally avail themſelves of the tractableneſs of the 
People during public calamities, and its heedleſſneſs 


in times of proſperity. When things take a diff 


ent turn from what they expected, they diſmiſs the 
Aſſembly. By preſenting to it many propoſitions 
at once, and which are to be voted upon in the 


lump, they hide what is deſtined to promote their 


own private views, or on a colour to it, by joit- 


ing it with things which they know will take hold 
of the mind of the hae (a). By preſenting in 


() It was thus the Senate, at Rome, aſſumed to itfelf the 
power of laying taxes. They promiſed, in the time of the war 
againſt the Veientes, to give pay to ſuch Citizens as would inliſt: 
and to that ent 2 The people, ſolely taken 

not going to war at their on expence, were 


Tt.ranſported with ſo much jay, that they crowded-at the door af 
_ the Senate, and laying hold of the hands of the Senators, called 
them their Fathers. MVihil unquam;gzeceptum d plebe tanto gau 
_ eraditur: concurſum itaque C,, E, prehen/ataſque xexeuntianr: 
manus. Patres vere appcllatos, Ir. See Tit. Liv. beck iv. 
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their ſpeeches, arguments and facts, which Men 
have no time to examine, they lead the People into 
groſs, and yet deciſive. errors; and the common- 

places of rhetoric, ſupported. by their perſonal in- 


fluence, ever enable them to draw to their fide the 


majority of votes. N g 190 
On the other hand, the few (for there are, after 


4 ol 


all, ſome) who, having meditated on the propoſed 

queſtion, | ſee the conſequences of the dectfive ſtep 
which is juſt going to be taken, being loſt in the 
crowd, cannot make their feeble voices to be heard 
in the midſt of the. univerſal noiſe. and confuſion. 
They have it no more in their power to ſtop the 
general motion, than a Man in the midſt of an army 


on a march, has it in his power to avoid marching. 
In the mean time the People are giving their ſuf- 


frages; a majority appears in favour of the propoſal; 


it is finally proclaimed as the general will of all; 


and it is at bottom nothing more than the effect of 


the artifices of a few. deſigning Men, who are ex- 
ulting among themſelves (az. 


Ds (a) I might conbem oft theſe things by numberleſs inſtances 


* 


from ancient Hiſtory; but, if I may be allowed, in this caſe, to 
draw examples from my own Country, & celebrare domeflica fa&a, 
I ſhall relate facts which will be no leſs to the purpoſe. In 
Geneva, in the year 1707, a law was enacted, that a General 
Aſſembly of the People ſhould be held every five years, to treat 
of the affairs of the Republic; but the Magiſtrates, who dreaded 


thoſe Aﬀemblies, ſoon obtained from the Citizens themſelves the 


repeal of the law; and the firſt reſolution of the People, in the 
firſt of theſe periodical Aſſemblies (in the year 1712) was to aboliſh 
them for ever. The profound ſecrecy with which the Magiſtrates 
d their propoſal to the Citizens on that ſubject, and the 

udden manner in which the latter, when aſſembled, were acquaint- 


ed with it, and made to give their votes upon it, have indeed 


accounted but imperfectly for this ſtrange determination of the 


People; and the conſternation which ſeized the whole Aſſembly 


People 
when the reſult of the ſuffrages was proclaimed, has confirmed 


many in the opinion that ſome unfair means had been uſed. The 


tranſaction has been kept ſecret to this day; but the com- 


_ 
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In a word, thoſe who are acquainted with Re- 
publican Governments, and, in general, who know 
the manner in which buſineſs is tranſacted in nu- 
merous Aſſemblies, will not ſcruple to affirm, that 
the few who are united together, who take an active 
part in public affairs, and whoſe ſtation makes them 
conſpicuous, have ſuch an advantage over the many 
who turn their eyes towards them, and are without 
union among themſelves, that, even with a middling 
degree of ſkill, they can at all times direct, at their 
| | 4 ” 


mon opinion on this ſubject, which has been adopted by M. Rouſſeau 
in his Lettres de la Montagne, is this; the A re. it is ſaid, 
had privately inſtructed the Secretaries in whole ears the Citizens 
were to whiſper their ſuffrages: when a Citizen ſaid, approbation, 
he was underſtood to approve the propoſal of the Magiſtrates; 
when he ſaid, rejection, he was underſtood to reject the periodical 
Aſſemblies. | 22-3 . 8 
In the year 1738, the Citizens enacted at once into laws a ſmall 
Code of forty- four Articles, by one ſingle line of which they 
bound themſelves for ever to elect the four Syndics (the Chiefs of 
the Council of the Twenty-five) out of the Members of the ſame 
Council; whereas they were before free in their choice. They at 
that time ſuffered alſo the word approved to be ſlipped into the 
law mentioned in the Note (a) p. 161, which was tranſcribed from 
a former Code; the conſequence of which was to render the 
Magiſtrates abſolute maſters of the Legiſlature. 2 
The Citizens had thus been — ſtripped of all their 
political rights, and had little more left to them than the pleaſure 
of being called a Sovereign Aſembly, when they met (which idea, 
it muſt be confeſſed, preſerved among them a ſpirit of reſiſtance 
which it would have been dangerous for the Magiſtrates to pro- 
voke too far), and the power of at leaſt refu/ing to elect the Pur 
Syndict. Upon this privilege the Citizens have, a few years ago 
(A. 1765, to 1768), made their laſt ſtand: and a ſingular con- 
junction of circumſtances having happened at the-ſame time, to 
' raiſe and preſerve among them, during three years, an uncommon 
ſpirit of union and perſeverance, they have in the iſſue ſucceeded. 
in a great meaſure to repair the injuries which they had been made 
to do to themſelves, for theſe laſt two hundred. years and more. 
A total change has ſince that time been efited by. foreign forces, in 
the Government of the Republic (A. 1782), upon Ae is it not. a 
proper place to mals any elſer valion. ) . 155 


* 


means by which t 
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pleaſure, the general reſolutions;—that, as a conſe- 
. quence of the very nature of things, there is no 
propoſal, however abſurd, to which a numerous 
. allembly of Men may not, at one time or other, 
be brought to affent ;—and that laws would be wiſer, 

. and more likely to procure the advantage of all, if 
they were to be made by drawing lots, or caſting 
dice, than by the ſuffrages of a multitude. 


CHAP. vf. 


- 


: Advantages that accrue to the People from appoini- 
E | ing Reprefentatives. | 


8 How then ſhall the People remedy the diſad- 
vantages that neceſſarily attend their ſituation? 
How - ſhall they reſiſt the phalanx of thoſe who 
have engroffed to themſelves all the honours, dig- 
. nities,-and power in the State? TY. | 
It will be by 1 their defence the ſame 
| ir adverſaries carry on their at- 
| rack: it will be by ufing the ſame weapons as they 
do, the ſame order, the ſame kind of. diſcipline. 
II! bey are a ſmall number, and conſequently eaſily 
united a ſmall number muſt therefore be oppoſed 
to them, that a like union may alſo be obtained. It 
is becauſe they are a ſmall number, that they can 
deliberate on every occurrence, and never come to 
any reſolutions. but ſuch as are maturely weighed— 
it is becauſe they are few, that they can have forms 


which continually ſerve them for general ſtandards 
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to reſort to, approved maxims to which they in- 


variably adhere, and plans which they never loſe 
fight of :—here, therefore, I repeat it, oppoſe to 
them a ſmall number, and you will obtain the 


| like advantages. 


| Beſides, thoſe who govern, as a farther conſe- 5 


uence of their being few, have a more confider- 
le ſhare, conſequently feel a deeper concern in 
che ſucceſs, whatever it may be, of their enter- 
prizes. As they uſually profeſs a contempt far their 


adverſaries, and are at all times acting an offen- 


five part againſt them, they impoſe on themfelves 
an obligation of conquering. They, 1n ſhort, who 
are all alive from the moſt powerful incentives, and 
aim at gaining new advantages, have to do with a 
multitude, who, wanting only to preſerve what 
they already poſſeſs, are unavoidably liable to long 
intervals of inactivity and ſupineneſs. But the Peo- 
ple, by appointing Repreſentatives, immediatel 
gain to their cauſe that advantageous activity which 
_ before ſtood in need of, to put them on a par 
wit 


their adverſaries; and thoſe paſſions become 

excited in their defenders by which they themſelves 
Cannot poſhbly be actuated. h W 
Excluſively charged with the care of public  : 

liberty, the Repreſentatives of the People will be 


animated by a ſenſe of the greatneſs of the con- 


cerns with which they are intruſted. Diſtinguiſned 


from the bulk of the Nation, and forming among 


themſelves a ba F Aſſembly, they will aſſert the = 


rights of which they have been made the Guardi- 


ans, with all that warmth which the eſpri# de corps 


is uſed to inſpire (a). Placed on an elevated theatre, 


(a) Tf it had not been for an incentive of this kiad, the 


Engliſh Commons would not have vindicated their right of taxa-. 


tion with ſo much vigilance as they have done, againſt all enter- 
prizes, often perhaps involuntary, of the Lords, 
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they will endeavour to render themſelves ſtill more 


conſpicuous ; and the arts and ambitious activity of 
thoſe who govern, will now be encountered by the 
vivacity and perſeverance of opponents actuated by 
the love of glory. IT e 

Laſtly, as the Repreſentatives of the People will 
naturally be ſelected from among thoſe Citizens who 
are moſt favoured by fortune, and will have con- 
ſequently much to preſerve, they will, even in the 
midſt of quiet times, keep a watchful eye on the 
motions of Power. As the advantages they poſ- 
ſeſs, will naturally create a kind of rivalſhip be- 


tween them and thoſe who govern, the jealouſ y 
| 


which they will conceive againſt the latter, wi 


give them an exquiſite degree of ſenſibility on every 


increaſe of their authority. Like thoſe delicate in- 
ſtruments which diſcover the operations of Nature, 
while they.are yet imperceptible to our ſenſes, they 

will warn the People of thoſe things which of them- 
ſelves they never fee but when it is too late; and 


| their greater proportional ſhare, whether of real 


riches, or of thoſe which he in the opinions of 
Men, will make them, if I may ſo expreſs myſelf, 


the barometers that will diſcover, in its firſt be- 


ginning, every tendency to a change in the Conſti- 
tution (a). | 8 


Fa) All the above 2 eſſentially requires that the 
Repreſentatives of the People ſhould be united in intereſt with 


the People. We ſhall ſoon ſee that this union really obtains 


- the Engliſh Conſtitution, and may be called the maſter-piece 
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CHAP. VII. 


The Subject continued Die Advantages that ac- 
crue to the People from their appointing Repre- 
ſentatives, are very imconfiderable, unleſs they 
alſo entirely truſt their Legiſlative Authority . 0 


Tur obſervations made in the precedin Chap- : 


ter are ſo obvious, that the People themſelves, in 


popular Governments, have always been ſenfible 
of the truth of them, and never thought it poſ- 
ſible to remedy, by themſelves alone, the diſad- 

vantages . attending their ſituation. When- 
ever the oppreſſions of their Rulers have forced 
them to reſort to ſome uncommon exertion of 


their legal powers, they have immediately put them- 


ſelves under the direction of thoſe few Men who 
had been inſtrumental in informing and encourag- 
ing them; and when the nature of the circum- 
ſtances has required any degree of firmneſs and 


perſeverance in their conduct, they have never 


been able to attain the ends they propoſed to 
themſelves, except by means of the moſt implicit 
n to thoſe Leaders whom they had thus ap- 
pointed. | | ado. toy as 
as theſe Leaders, thus haſtily choſen, are 
eaſily intimidated by the continual diſplay which 
is made before them of the terrors of Power, as 
that unlimited confidence which the People now 


repoſe in them, only takes place when public li. 


berty is in the utmoſt danger, and cannot be kept 
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| up otherwiſe than by an extraordinary conjunction 
circumſtances, and in which thoſe who govern 


ſeldom ſuffer themſelves to be caught more than 


once, the People have conſtantly ſought to avail 
themſelves of the ſhort intervals of ſuperiority 
which the chance of events had given them, for 
rendering durable thoſe advantages which they 
knew would, of themſelves, be but tranfitory, and 
for getting fome perſons appointed, whoſe pecu- 
liar office it may be to protect them, and whom 
the Conſtitution ſhall thenceforwards recognize. 
Thus it was that the People of Lacedzmon obtain- 
ed their Ephori, and the People of Rome their 
_ Trihnnes. ES is 
We grant this, will it be ſaid; but the Roman 


People never allowed their Tribunes 10 conclude 


any thing defimtroely ; they, on the contrary, re- 
ferved to themſelves the right of ratifying (a) any 
Neſolutions the latter ſhould take. This, I anſwer, 
was the very circumſtance that rendered the in- 
ſtitution of Tribunes totally ineffectual in the event. 
The People thus wanting to interfere with their 
own opinions, in the reſolutions of thoſe on whom 
they had, in their wifdom, determined —_— _ a 
rely, and endeavouring to ſettle with an hundred 
_ thouſand votes, things which would have been 
fertled equally well by the votes of their adviſers, 
_ defeated in the iſſue every beneficial end of their 
"former proviſions ; and while they meant to pre- 
ſerve an appearance of their ſovereignty (a chime- 
rical appearance, fince it was under the direction 
of others that they intended to vote), they fell 
back into all thofe inconveniences which we have 
before mentioned. —_ l 5 
The Senators, the Confuls, the Dictators, and 
the other great Men in the Republic, whom the 


fa) Sec M. Ronſſeaw's Social Coneradi, 
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People were > prudent enough to fear, and fimple 
enough to believe, continued ſtall to mix with 
| them, and play off their political artifices. They 
continued to make ſpeeches to them (a), and fill 
availed themſelves of 3 privilege of changing at 
their pleaſure the place — form of the public 
meetings. When they did not find it poſſible by 
ſuch means to direct the reſolutions of the Aſſem- 
= blies, they pretended that the omens were not fa- 
vourable, and under this pretext, or others of the, 
FF fame kind, they diſſolved them (6). And the 
Tribunes, when they had ſucceeded ſo far as to 
effect an union among themſelves, thus were 
obliged to ſubmit to the pungent mortification of 
ſeeing thoſe: projets which — had purſued with 
infinite labour, and even through the greateſt dan- 
gers, irre coverably Gclrated bly the — deſ picable 
artifices. . | 
When, at other times, they faw that a conſe· 
deracy was carrying on with uncommon warmth. 
. them, and deſpaired of fucceeding by em- 
| ploying expedients of | the above kind, or were 


0 Valerius Maximus as that: * Tribunes of the Peo- 
5 ple having offered to propoſe ſome regulations in regard to the 
price of corn, in a time of great ſcarcity, Scipio aſica over- 
ruled the Aſſembly merely 2 faying, © Silence, Romans; F 
«© know better than you what is expedient for the Republic. 
Which words were no ſooner heard by the People, than they 
&« ſhewed, by a ſilence full of veneration, that they were more 
« affected by his authority, than by the neceſſity of providing 
« for their own ſubſiſtence. Tacete, queſo, Quiritet. Plus enim 
ego quam vor quid reipublice expediat intelligo. Qud voce auditd, 
omncr, plene menenatianie finiin, maanen ane anteriieyo quem ela 
torum ſuarum curam egerunt. 4 * 9 
I | b) Buid enim m , re Augurum querimus, \; 
| Ti, who himſelf age of | — — a Senator into the bar- 
'\ gain, quam — S fummis poteſiatibus Comitatus 
& Concilia, po — — dimittere, vel habita — . — 1 Quid gra- 
vu, quam rem ſuſceptam dirimi, fi unus Argur Alun (id eſt. 2 
alium * diæerit! See De Legib. lib. ü. þ 12. | 
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afraid of diminiſhing their efficacy by a too fre- 
quent uſe of them, they betook themſelves to other 

atagems. They then conferred on the Conſuls, 
by the means of a ſhort form of words for the oc- 


caſion (a), an abſolute power over the lives of the 


Citizens, or even appointed a Dictator. The Peo- 


ple, at the fight of the State maſquerade which 


was diſplayed before them, were ſure to ſink into 
a a ſtate of conſternation; and the Tribunes, how- 
ever clearly they might ſee through the artifice, 


themſelves left without defenders (67. 


At other times, they brought falſe accuſations 


againſt the Tribunes before the Aſſembly itſelf ; 


or by privately ſlandering them with the People, 
they totally deprived them of their confidence. 
It was through artifices of. this kind, that the 


People were brought to behold, without concern, 


the murder of Tiberius Gracchus, the only Ro- 
man that was really virtuous,--the only one who 
truly loved the People. It was alſo in the ſame 
manner that Caius, who was not deterred by his 


| brother's fate from purſuing the ſame plan of con- 


duct, was in the end fo 1 forſaken by the 


People, that nobody could be found among them 
who would even lend him a horſe to fly from the 


fury of the Nobles; and he was at laſt compelled 
to lay violent hands upon himſelf, while he in- 


voked the wrath of the Gods on his inconſtant 
fellow- citizens. e ee 


a) Videat Conſul ne quid detrimenti Reſpublica capiat 
1 G * 'The > ww People, ſays =—— gp who was a 
great admirer of the Ariftocratical power, and the People 
< themſelves, durſt neither lift up their eyes, nor even mutter, in 
4 the preſence of the Dictator. “ Nec adverſus Di8atoriam 
vim, aut Tribuni plebis aut ipſa Plebs, attollere oculor, aut hiſcere, 


* 4 


alſo trembled in their turn, when they thus beheld 


* 

/ 
F 
i 
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At other times, they raiſed diviſions among the 
People. Formidable combinations broke out, on 
a ſudden, on the eve of important tranſactions; 
and all moderate Men avoided attending Aſſem- 
blies, where they ſaw that all was to be tumult 
and confuſion. | . Te 
In fine, that nothing might be wanting to the 
1 inſolence with which they treated the Aſſemblies 
a of the People, they ſometimes falſified the declara- 
4 tions of the number of the votes; they even once 
1 went ſo far as to carry off the urns into which 
the Citizens were to throw their ſuffrages (a). 


CHAP. VIII. 


The Subject concluded. Effets that have re- 
| fulted in the Engliſh Government, from the Peo- 
4 ple's Power being completely delegated to their 
Repreſentatives. OO, np 


| B UT when the People have entirely truſted 
their power to a moderate number of perſons, af- 
1 fairs immediately take a widely different turn. 


a, The reader with reſpect to all the above obſervations, 
may ſee Plutarch's Lives, particularly the Lives of the two 
Gracchi. I muſt add, that I have avoided drawing any inſtance 
from thoſe Aſſemblies in which one half of the People were made 
to arm themſelves againſt the other. I have here only alluded to 
thoſe times which immediately either preceded or followed the 
third Punic war, that is, of thoſe which are commonly called the 


beſt feriod of the Republic, 
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Thoſe who govern are from that moment obliged 
to leave off all thoſe ſtrat which had hitherto 


enſured their ſucceſs. Inſtead of thoſe Aſſemblies 


which they affected to deſpiſe, and were perpetual- 
7 comparing: to ſtorms, or to the current 'of the 


uripus (a), and in regard to which they aceord- 


ingly thought themſelves at liberty to paſs over 


the rules of Juſtice, they now find that they have 
to deal with Men who are their equals in point 


of education and knowledge, and their inferiors 
only in point of rank and form. They, in con- 


ſequence, ſoon found it neceſſary to adopt quite 


different methods; and, above all, become very 
careful not to talk to them any more about the ſacred 
chickens, the wh:te or black days, and the Sibylline 


books.—As they ſee their new adverſaries expect 


to have a proper regard paid to them, that ſingle 
circumſtance inſpires them with it: — as they ſee 
them act in a regular manner, obſerve conſtant rules, 
in a word, proceed with form, they come to look 
upon them with reſpect, from the very {ame reaſon 
which makes them themſelves to be reverenced by 
the People. x Eo TR, . 
The Reprefentatives of the People, on the other 
hand, do not fail ſoon to procure for themſelves 
every advantage that may enable them effeQually 
to uſe the powers with which they have been en- 
_ truſted, and to adopt every rule of proceeding that 
may make their reſolutions to be truly the reſult 


of reflection and deliberation. Thus it was that 


the Repreſentatives of the Engliſh Nation, ſoon 


after their farſt eſtabliſnment, became formed into 


6.) Tully makes no end of his ſimikes on this ſubject. voi 
enim fretum, quem Furipum, tot motns, tantas et tam variar habere 


putatis agitationer fluSum, quantas perturbationes & quantos _ 


Saber ratio 'Comitiorum See Orat. pro Murzn3.—Concio, 
he in another 
citia, 9 25. 


Place, gue er imperitiffumts conflat, e. De Ami. | 
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2 — Aſſembly: they afterwards obtained the 
liberty of appointing a Prefident —ſoon after, they 
inſiſted upon their being conſulted on the laſt form 


of the Acts to which — — had given riſe:—laſtly, 
aceforth 


they inſiſted on chene Framing them them- 
ſelves. : - 

In order to prevent any poſſibility of . 
in the courſe of their proceedings, it is a ſettlecd 
rule with them, that every propoſition, or bill, muſt 


be read three times, at different prefixed days, be- 


fore it can receive a final ſanction: and before 


each reading of the bill, as well as at its firſt in- 


troduction, an Expreſs reſolution muſt be taken to 


continue it under conſideration. If the bill be re- 


jected, in any one of thoſe ſeveral operations, it 


muſt be dropped, and cannot be — 1 


during the 2 Sefton (a). 


0 The Commons have been, above all, -taletis of 
the freedom of ſpeech in their Aſſembly. They 
have expreſsly lipulated, as we have above men- 
tioned, that none of their words or ſpeeches ſhould 
be queſtioned in any place out of their Houſe. In 


| — order to keep their deliberations free from 


4 — of influence, they have denied their 
Prefident. the right to give his vote, or even his 
opinion: —they moreover have ſettled it as a rule, 
not only that the King could not ſend to them any 
* en about laws, or other labyects, 


(a) It is moreover a 8 the Houle ＋ 88 
that no Member is to ſpeak more than once in the ſame day. 
When the number and nature of the claufes of a Bill require that 
it ſhould be diſcuſſed, ina freer manner, a committee is appbint- 
ed for the purpoſe, who are to make their report afterwarts to 
the Houſe. When the ſubject is of importance, this Commit- 
tee is formed of the whole Houſe, which ſtill continues to fit 
in the ſame place, but in a leſs ſolemn manner, and under another 
Preſident, ho is called the Chairman of the Committee. In 


order to form the Houſe again, the mace is N 


and the OY goes again into his chair, 


4 
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e d ks witte ould never be mentioned 


in the deliberations (a). 
But that circumſtance which, of all others, con- 


ſtitutes the ſuperior excellence of a Government in 


which the People act only through their repreſenta- 


tives, that is, by means of an aſſembly formed of 


a moderate number of perſons, and in which it is 


poſſible for every Member to 2 * new ſubjects, 
and to argue and to canvaſs 


-ariſes, is that ſuch a Conſtitution is the only one 


that is capable of the immenſe advantage, and of 


which I do not know if I have been able to con- 
vey an adequate idea to the reader when I men- 
-tioned it before (5), I mean that of putting into 
the hands of the People the moving ſprings of the 
Legiſlative authority. DAR 3 

In a Conſtitution where the People at large ex- 


erciſe the function of enacting the Laws, as it is 
only to e poor towards whom the Citizens 


are accuſtomed to turn their eyes, that is to the very 


Men who govern, that the Aſſembly have either 


time or inclination to liſten, they acquire, at length, 
as has conſtantly been the caſe in all Republics, 


the excluſive right of propoſing, if they pleaſe, 
when they pleaſe, in what manner they pleaſe. A 


prerogative this, of ſuch extent, that it would ſuf- 
fice to put an aſſembly formed of Men of the 


greateſt parts, at the merey of a few dunces, and 
renders completely illuſory the boaſted power of 

the People. Nay more, as this prerogative is thus 

1 in the very hands of the adverſaries of the 


eople, it forces the People to remain expoſed to 


their attacks, in a condition perpetually paſſive, 


(a) If any perſon were to mention in his ſpeech, what the 


King wiſhes ſbould be, would be glad to ſee, &c. he would be 
— called to order, for attempting to influence the debate. 
| (4) See chap. iv. of this Book. ö 


e queſtion that 
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and takes from them the only legal means by 
which they might n oppoſe: their uſurpa- 
tions. 
© To. expreſs the whole in a few words. 9 A re- 
pe eſentative Conſtitution: places the remedy in the 
ands of thoſe who feel the diſorder : but a popular 
Conſtitution places the remedy in the hands. of 
thoſe who cauſe it; and it is neceſſarily produc- 
tive, in the event, of the misfortune—of the po- 
_ calamity, of truſting the care and the means 
repreſſing the invaſions of power, to cy Men 


who Ve jp N I Thi, boyd 


* © H 4 P. Ix. 


A farther Diſadvantage of 3 3 
nie People are beer e * ee in 
whom they. a 10 25 | 


\8 Hownvus: Nr. . allenlblie "of n 


People who were mage to determine upon things 
which they neither underſtood nor examined. 
that general confuſion in which the Ambitious 
could at all times hide their artifices, and carry 
on their ſchemes with ſafety, were not the only 
evils attending the ancient Commonwealths. There 
was a more ſecret. defect, and a defect that ſtruck 


immediately at the very vitals of it, inherent i in 


that kind of Government. 
It was impoſſible for the people ever to have faith- 
ful defenders. Neither thoſe whom they had ex- 
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preſsly choſen, nor thoſe whom ſome perſonal ad- 
enabled to govern the Aſſemblies (for the 
only uſe, I muſt repeat it, which the People ever 
make of their power; is either to give it away, or 
allow it to be taken from them) could poſſibly be 
united to them by any common feeling of the ſame 
concerns. As their influenee put them, in a great 
meafure, upon à level with thoſe who are inveſted 
wich the executive authorit they cared little to re- 
ſtrain oppreſſions out of th 
ſaw thernſelves placed. Nay, they feared they ſhould 
thereby leſſen a power whichthey knew was ene day 
to be their own ; if they had not even _— an 
actual ſhare in it (a). 
Thus, at Rome, the only end which the Tri- 
bunes ever purſued witt-any degree of fincerity 
and everance, was to procure to the People, 
that is to themſelves, an admiſſion to all the dif- 
ferent dignities in the Republic. After having ob- 
tained that a law ſhould be enacted for admitting 
Plebeians to the Conſulſhip, they procured for them 
the Hberty of intermarrying with the Patricians. 
They afterwards rendered them admiſſible to the 
|  DiRatorſhip, to the office of military Tribune, to 
the Cenſorſhip: in a word, the only uſe they made 
of Mok cp wer of the People, was to increaſe privi- 
eh _ called the privileges of all, though 
8 2 their 4 alone were ever likely to have 
5 enjoyment of them. 
But e do not find that hey ever 2 MY the 
lal to 


(a) 8 — 7 it be kia that Men who entertained 


reach of which they | 


views of being Prætors, would endeavour to reſtrain the power 


of the Prætors, that Men who aimed at being one day Conſuls, 
would wiſh to limit the power of the Conſuls,—that Men whom 
their inſſuence among the People made ſure of getting into the 
—_— would ſeriouſly endeavour to confine the * of the 
Senate | 
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the People. We do not find that they ever ſet 
bounds to the terrible power of its Magiſtrates, 
that they ever repreſſed that claſs of Citizens who 
knew how to make their crimes paſs uncenſured ; 
—in a word, that they ever endeavoured, on the 
one hand to regulate, and on the other to ſtrengthen, 
the judicial power; precautions theſe, without which 
men might ſtruggle to the end of time, and never 
attain true liberty (a). fog 5 
And indeed the judicial power, that ſure criterion 
of the goodneſs of a Government, was always, at 
Rome, a mere inſtrument of tyranny. The Con- 
ſuls were at all times inveſted with an abſolute 
power over the lives of the Citizens. The Dictators 
poſſeſſed the ſame right; ſo did the Prætors, the 
Tribunes of the People, the judicial Commiſſioners 
named by the Senate, and ſo, of courſe, did the Se- 
nate itſelf; and the fact of the three hundred and 
ſeventy deſerters, whom it commanded to be thrown 
| down at one time, as Livy relates, from the Tar- 
f rock, ſufficiently ſhews that it well knew 
ow to exert its power upon occaſion. _ 
It even may be ſaid, that, at Rome, the power 
of life and death, or rather the right of killing, 
was annexed to every kind of authority whatever, 
even to that which reſults from mere influence, 
or wealth ; and the only conſequence of the mur- 
der of the Gracchi, which was accompanied by 
the ſlaughter of three hundred, and afterwards of 
four thouſand unarmed Citizens, whom the Nobles 
knocked on the head, was to engage the Senate to 
eret a Temple to Concord. The Lex Porcia de 
tergo civium, which wen ſo much celebrated, 


3 
(a) Without ſuch precautions, laws muſt always be, as Pope 

expreſſes it, FTF 
6 Still for the ſtrong too weak, the weak tosſtrong 3: 


wa THE CONSTITUTION 


was attended with no other effect, but that of more 
completely ſecuring againſt the danger of a re- 
taliation, ſuch Confuls, Prætors, Queſtors, &c. as, 
like Verres, cauſed the inferior Citizens of Rome to 
be ſcourged with rods, and put to death upon 
crofles, through mere caprice and cruelty (a). 
In fine, nothing can more completely fhew to 
what degree the Tribunes had forſaken the inte- 
reſts of the People, whom they were appointed to 
defend, than the fact of their having allowed the 
Senate to inveſt itſelf with the power of taxati- 
on: they even ſuffered it to aſſume to itſelf the 
power, not only of diſpenſing with the laws, but 
alſo of abrogating them (6b). | 


(a) If we turn our eyes to Lacedæmon, we fhall ſee, from 
ſeveral inſtances of the juſtice of the Ephori, that matters were 
little better ordered there, in regard to the adminiſtration of pub- 
lie juſtice. And in Athens itſelf, which is the only one of the 
ancient Commonwealths in which, the people ſeem to have enjoyed 
any degree of real liberty, we ſee the Magiſtrates proceed nearly 
in the = manner as they now do among the Turks: and I think 
no other proof needs to be given than the ſtory of that Barber 
in the Piræus, who having ſpread about the town the news of the 
overthrow of the Athenians in Sicily, which he had heard from a 
ſtranger who had ſtopped at his ſhop, was put to the torture, by 
the command of the Archons, becauſe he could not tell the name 


of his author.—See Plut. Life of Nicias. | 

There are frequent inſtances of the Conſuls taking away 
from the Capitol the tables of the laws paſſed under their prede- 
ceſſors. Nor was this, as we 2 at firſt be tempted to believe, 

an act of violence which ſucceſs alone could juſtify; it was a 

ö conſequence of the acknowledged power enjoyed by the Senate, 

1 cujus erat graviſſmum judicium de jure legum, as we may fee in ſe- 

| veral places in Tully. Nay, the Augurs themſelves, as Tully in- 

4 forms us, enjoyed the ſame privilege. If laws have not been 
« laid before the people, in the legal form, they (the Augurs) 
% may fet them afide: as was done with reſpect to the Lex 
& Tatia, by the decree of the College, and to the Leges Linze, 
&« by the advice of Philip, who was Conſul and Argur.” Lecem 

i non jure rogata eft, tollere foffunt 5 ut Tatiam, deci ets Collegii, ut 
Livius, confilio Philippi, Conſulis & Auguris.— Se: De Legib. 
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* a word, as the neceſſary conſequence of the 
communicability of pdirers a circumſtance. eſſenti- 
ally inherent in the republican form of govern- 
ment, it is impoſſible for it ever to be reſtrained 
within certain rules. Thoſe who are in a condi- 
tion to controul it, from that very circumſtance, 
become its defenders. Though they may have 
riſen, as we may ſuppoſe, — the humbleſt ſta- 
tions, and ſuch as ſeemed totally to preclude them 
from all ambitious views, they have no ſooner reach - 
ed a certain degree of eminence, than they begin to 
aim higher. Their endeavours had at firſt no other 
object, as they profeſſed, and perhaps with ſince- 
rity, than to ſee the laws impartially executed: 
their only view now is to ſet themſelves above 
them; and ſeeing themſelves raiſed to the level of 
A claſs of men who poſſeſs all the power, and en- 

oy all the advantages, in the State, they make haſte 
to aſſociate themſelves with them (a). 

Perſonal power and independence on the laws de⸗ 

ing, in ſuch States, the immediate conſequence of 

the favour of the People, they are under an un- 

avoidable 2 of being e r "_— 
2 


(a) Which 1 proves an eaſy thing. It f is 10 dee 
wealths the particular care of that claſs of Men who are at the 
head of the Not to keep a watchful eye over the People, in 
order to draw over to their own party any Man who happens to 

acquire a conſiderable influence among them; and this they are 

(and indeed muſt be) the more attentive to do, in proportion ag 

the nature of the Government is more democratical. 

The Conſtitution of Rome had even made expreſs proviſions on 
that ſubject. Not only the Cenſors could at once remove any 
Citizen into what Tribe they pleaſed, and even into the Senate, 
and we may, eaſily belieye that they made a political uſe of this 
privilege ; but it was moreover a ſettled rule, that all perſons 
who had been promoted to an public office by the People, ſuch 
as the Conſulſhip, the Edilefhip, or Tribanethipy” became,” ipfo 
judo, members of the Senates Zee "Migdtefon's 3 Den, on 

the Roman Senate. | ] 
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ing, as it were, every thing they touch, they can-  Mf 
not ſhew-'a preference to a Man, but they thereby 1 
attack his virtue; they cannot raiſe him, without 
immediately loſing him and weakening their ow nm 
eauſe; nay, they inſpire him with views directly 
oppoſite to their own, and fend him to join and 
increaſe the number of their enemies. 
Thus, at Rome, after the feeble barrier which 1 
excluded the People from offices of power and 
dignity had been thrown down, the great Plebetans, | 
whom the votes of the People began to raiſe to 
_ thoſe offices, were immediately received into the 
Senate, as has been juſt now obſerved. From that 
period, their families began to form, in conjunc- 
tion with the ancient Patrician families, a new com- 
bination or political aſſociation of perſons (a); and 
as this combination was formed of no particular 
claſs of Citizens, but. of all thoſe in general who 
had influence enough to gain admittance into it, 
a fingle overgrown head was now to be feen in 
the Republic, which conſiſting of all thoſe who 
had either wealth or power of any kind, and 
_ diſpoſing at will of the laws and the power of 
the people (5), ſoon loſt all regard to moderation 
and decency. L ol | 
Every Conſtitution, therefore, whatever may be 
its form, which does not provide for inconveniencies 
of the kind here mentioned, is a Conſtitution eſſen- 
tially imperfect. It is in Man himſelf that the } 
ſource of the evils to be remedied, lies; general F 
precautions therefore can alone prevent them. If 
it be a fatal error entirely to rely on the juſtice 


(6) It was, in ſeveral reſpects, a misfortune for the People of 
| Rome, whatever may have been ſaid to the contrary by the | 
Writers on this ſubject, that the diſtinction between the Patrici- 7 
ans and the Plebeians was ever aboliſhed; though, to fog [the | 
truth, this was an event which could not be prevented. 8 


7 al Called Noliles and Nobilitas. 
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and equity of thoſe who govern, it is an error 


no leſs dangerous to imagine, that, while virtue 
and moderation are the conſtant companions of 
thoſe who oppoſe the abuſes of Power, all ambi- 


tion, all thirſt after dominion have retired to the 


other party. | . 
Though wiſe Men ſometimes may, led aſtray by 


dle power of names, and the heat of political con- 
tentions, loſe ſight of what ought to be their real 


aim, they nevertheleſs know, that it is not againſt 
the Appri, the Coruncanii, the Cethegi, but againſt 


all thoſe who can inſſuence the execution of the 


laws, that precautions ought to be taken, — that it 
is not the Conſul, the Prætor, the Archon, the 


Miniſter, the King, whom we ought to dread, nor 
the Tribune, or the Repreſentative af the People, 


on whom we ought implicitly to rely; but that 
all thoſe perſons, without diſtinction, ought to be 
the objects of our jealouſy, who, by any methods, 


and under any names whatſoever, have acquired 
the means of turning againſt each individual the 


collective ſt h of all, and have ſo ordered 


things around themſelves, that whoever attempts 
to reſiſt them, is ſure to find himſelf engaged a- 


* 


lone againſt a thouſand, - 


5 
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Fundamental difference between the Engliſh Govern- 
ment, and the Governments juſt deſcribed —In 


Englakd all Executive Authority is placed out of 


the hands f 'thoſe in tulom the People truſt. Uſe- 


_  fulneſs f the Power of the Crown. 
Gi: 2 rene I Sn 


1 


* 1 * 
. 


| I N ; what manner then has' the Enghſh Conſtitu- 


tion contfived- to find a remedy for evils which, 


from the very nature of Men and things, ſeem to 


be irremediable? How has it found means to oblige 


thoſe perſons to whom: che People have given up 
their power, to make them eſſectual and laſting re- 


turns of gratitude? thoſe who enjoy an excluſive 


authority, to-ſeck the advantage of all?—thoſe who 


make the Jaws, to make only equitable ones ?—It 


has been by ſubjecting themſelves : to thoſe laws, 


and for that purpoſeiexcluding them from all ſhare 
in the-execution of them. bu: 1 1 flies 1h! 
Thus, the Parliament can eſtabliſh as numerous 


a ſtanding army as it pleaſes; but immediately a- 
nother power comes forward, which takes the ab- 


ſolute command of it, which fills all the poſts in 
it, and directs its motions at its pleaſure. The 
Parliament may lay new taxes, but immediately 


another power ſeizes upon the produce of them, 


and alone enjoys the advantages and glory ariſing 
from the diſpoſal of it. The Parliament may even, 
if you pleaſe, repeal the laws on which the ſafe- 
ty of the Subject is grounded: but it is not 


their own caprices and arbitrary humours, it is 
the caprice and paſhons of other Men, which they 
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will have gratified, when they ſhall thus have over- 
thrown the columns of public liberty. _ | 
And the Engliſh conſtitution has not only ex- 
cluded from any ſhare in the execution of the laws, 
thoſe in whom the People truſt for the enaQting of 
them, but it has alſo taken from them what would 
have had the ſame pernicious influence on their 
deliberations—the hope of ah gays that ex- 
ecutive authority, and transferring it to themſelves. 
This authority has been made in England one 
fingle, indiviſible prerogative ;_ it has been made 
for ever the unalienable attribute of one perſon, 
marked out and aſcertained beforehand by ſolemn 
laws and long eftabliſhed cuſtom, and all the active 
forces in the State have been left at his diſpoſal. 
In order to ſecure this prerogative ſtill: farther 
againſt all poſſibility of invaſions from individuals, 
it has been heightened” and ſtrengthened by every 
thing that can attract and fix the attention and 
reverence of the People. The power of conferring, 
and withdrawing, places and employments has alſo 
been added to it, and ambition itſelf has thus 
been intereſted in its defence, and ſervice, ' 
A ſhare in the Legiſlative power has alſo been 
given to the man to whom this prerogative has 
been delegated: a paſſive ſhare indeed, and the 
only one that can, with ſafety to the State, be 
truſted to him, but by means of which he is en- 
abled to defeat every attempt againſt his conſtitu- 
tional authority. 11 1 1 1 
Laſtly, he is the only ſelf-exiſting and perma- 
nent Power in the State, The Generals, the Mini- 
ſters of State, are ſo only by the continuance of 
his pleaſure. - He would even difmiſs the Parliament 
themſelves, if ever he ſaw them begin to entertain 
dangerous deſigns; and he needs only ſay one 
word to diſperſe every power in the State that 
may threaten his authority. Formidable preroga- 
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tives theſe ; but with regard to which we ſhall be 
inclined to lay aſide our apprehenſions, if we re- 
flet, on the one hand, on the great privileges 
of the People by which they have been counter- 
balanced, and on the other, on the happy con- 
ſequences that reſult from their being thus united 

together. YER ET 0 

From this unity, and, if I may ſo expreſs my- 
ſelf, this total ſequeſtration of the Executive au- 
thority, this r conſequence in the firſt 
place follows, which has been mentioned in a pre- 
ceding Chapter, that the attention of the whole 
Nation is directed to one and the ſame object. 
The People, beſides, enjoy this moſt eſſential ad- 
vantage, which they would vainly endeavour to 
obtain under the government of many, — they can 
give their confidence, without giving power over 
themſelves, and againſt themſelves ; they can ap- 
point Truſtees, and yet not give themſelves Maſ- 
ters. i | 
Thoſe Men to whom the People have delegated 
the power of framing the Laws, are thereby made 
ſure to feel the whole preſſure of them. They can 
_ increaſe the prerogatives of the executive authority, 
but they cannot inveſt themſelves with it ;—they 
have it not in their power to command its mo- 
tions, they only can unbind its hands. 

They are made to derive their importance, nay, 
they are indebted for their exiſtence, to the need 
in which that Power ſtands of their aſſiſtance; and 
they know that they would no ſooner have abuſed 
the truſt of the People, and completed the treach- 
erous work, than they would ſee themſelves diſ- 
ſolved, ſpurned, like inſtruments now ſpent, and 


become uſeleſs. | 


This ſame diſpoſition” of things alſo prevents, in 
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vernment of many, which has been deſcribed in 
the preceding Chapter. ; 
In that ſort of Government, the cauſe of the 
People, as has been obſerved, is continually de- 


ſerted and betrayed. The arbitrary prerogati ves 


of the governing Powers are at all times either 
openly or ſecretly favoured, not only by thoſe 
in whoſe poſſeſſion they are, not only by thoſe 
| Who have good reaſon to hope that x ſhall at 
ſome future time ſhare in the exerciſe - of them, 
but alſo by the whole crowd of thoſe Men who, 
in conſequence of the natural diſpoſition of Man- 
kind to over-rate their own advantages, : fondly 
1magine, either that they ſhall one day enjoy ſome 
branch of this governing authority, or that they are 
even already, in ſame way or other, aſſociated 
tO It. - | R n | 
But as this authority has been made, in Eng- 
land, the indivifible, unalienable attribute of one 
alone, all other perſons in the State are, ipſo facto, 
intereſted to confine it within its due bounds. 
Liberty is thus made the common cauſe of all; 
the laws that ſecure it are ſupported by Men of 
every rank and order; and the Habeas Corpus 
AR, for inſtance, is as zealouſly defended by the 
firſt Nobleman in the Kingdom, as by the mean; 
et Sabzet . e 14: as ate 
Even the Miniſter himſelf, in conſequence of this 
inalienability of the executive authority, is equally 
Intereſted with his fellow-citizens to maintain the 


laws on which public liberty is founded. He 


knows, in the midſt of his ſchemes for enjoying 
or retaining his authority, that a Court-intrigue, 

or a caprice, may at every inſtant confound. him 
with the multitude, and the rancour of a ſuceeſ- 
ſor long kept out, ſend him to linger in the ſame 
Jail which his temporary paſſions might tempt him 

to prepare for others 26-2000 a0 
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In conſequence of this diſpoſition of things, great 
Men, therefore, are made to join in a common 


cauſe with the People, for reſtraining the exceſſes 


of the governing Power; and, which is no leſs 


eſſential to the public welfare, they are alſo, from 
this ſame cauſe, compelled to reſtrain the exceſs 


of their own private power and influence, and a 


general ſpirit of juſtice becomes thus diffuſed 


through all parts of the State. 


The wealthy -Commoner; the Repreſentative o 


the People, the potent Peer, always having before 


their eyes the view of a formidable Power, of a 


Power from the attempts of which they have onl 
the ſhield of the laws to protect them, and which 

would, in the iſſue, retaliate an hundred fold upon 

them their acts of violence, are compelled, both to 


with only for equitable laws, and to obſerve chem 


with ſerupulous exactneſs. 
Let then the People dread (it is necatfary-26 


the preſervation of their liberty), but let * 


never entirely ceaſe to love, the Throne, that ſole 
and indivifible ſeat of all the active powers in 


the State 
Let them know, it is that; which; lending 


an immenſe ſtrength to the arm of Juſtice, has 


enabled her to bring to account as well the moſt 
powerful, as the meaneſt offender, —which has ſup- 
preſſed, and if I may ſo expreſs myſelf, weeded 
out all theſe tyrannies ſometimes confederated with, 
and ſometumes adverſe to, each other, which inceſ. 4 


ſantly tend to grow up in the middle of civil ſocie- 


ties, and are the more terrible in proportion as 
they feel themſelves to be leſs firmly eftabliſhed. 


Let them know, it is that, which, by making all 


honours and places depend on the will of one 
Man, has confined within private walls thoſe pro- 
jects the purſuit of which, in former times, ſhook 


the foundations of whole States —has changed into 
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intrigues the conflicts, the outrages of ambition, 


Land that thoſe contentions which, in the preſent 


times, afford them only matter of amuſement, are 
the Volcanos which ſet in flames the ancient Com- 


| monwealths. 


It is that, which, leaving to the rich no "ther 


Fenn for his palace than that which the peaſant 


has for his cottage, has united his cauſe to that 
of this latter, the cauſe of the powerful to that of 
the helpleſs, the cauſe of the Man of extenſive 
influence and connections, to that of him who 1 is 
without friends. 
It is the Throne above Ab it is this jealous Hemet; | 

which makes the People ſure that its Reprefenta- 

tives never will be any thing more than its Re- 
preſentatives : at the ſame time it is the ever-ub- 
lifting Carthage which Mp 4 to ĩt for " Sura» 


dien ans cheir virtue. 
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Tu H E Engliſh Conftiturion he a alias con- 
nected — fate of the Men to whom the People 
truſt their power, with that of the People them- 
ſelves, really ſeems, by that caution alone, to have | 
Procured the latter a complete ſecurity. + 
However, as the viciſſitude of human affairs ma * 
in — of time, realize events which at firſt had 
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appeared moſt improbable, it might happen that 
the Miniſters of the Executive power, notwithſtand- 
ing the intereſt they themſelves have in the pre- 
{ervation of publie liberty, and in ſpite of the pre- 
cautions expreſsly taken, in order to prevent the 
effect of their influence, ſhould, at length, employ 


ſuch efficacious means of corruption as might bring 
about the ſurrender of ſome of the laws upon 


which this public — is founded. And though 
we ſhould ſuppoſe that ſuch a danger would really 
be chimerical, it might at leaſt happen, that con- 


niving at a vicious Adminiſtration, and being over- 


liberal of the produce of the labours of the Peo- 


ple, the Repreſentatives of the People might make 
them ſuffer many of the evils which attend worſe 


forms of Government. 1 Pf 
- Laſtly, as their duty does not eonſiſt only in 


preſerving their conſtituents againſt the calamities 


of an arbitrary Government, but moreover in pro- 
curing them the beſt adminiſtration poſſible, it 
might happen that they would manifeſt, in this 
reſpect, an indifference which would, in its con- 
ſequences, amount to a real calamity. 
t was therefore neceſſary that the Conſtitution 
ſhould furniſh a remedy for all the above caſes: 
now, it is in the right of electing Members of 
Parliament, that this remedy lies. — 
__Whea the time is come at which the commiſſion 
which the People had given to their delegates ex- 
pires, they again aſſemble in their ſeveral Towns 
or Counties: on theſe occaſions they have it in 
their power to elect again thoſe of their Repre- 


ſentatives whoſe former conduct they approve, and 
to reject thoſe who have contributed to give riſe 


to their complaints. A ſimple remedy this, and 
which only requiring in its application, a know- 
of matters of fact, is entirely within the 


lodge 
reach of the abilities of the People; but a reme · 
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dy, at the ſame time, which is the moſt effectual 
that could be applied; for, as the evils complained 
of, ariſe merely from the. peculiar diſpoſitions of 
a certain number of individuals, to fet afide thoſe 
individuals, is to pluck up the evil by the roots. 
But I perceive, that in order to make the reader 
ſenſible of the advantages that may accrue to the 
People of England, from their right of election, 
there is another of their rights, of which it is 
abſolutely neceſſary that I ſhould firſt give an ac- 
count. | 


CHAP. XI. 
Ne Subject continued. Liberty of the Preſs. 


| A 8 the evils that may be complained of in a 


State, do not always ariſe merely from the defeat 
of the laws, but alſo from the. non-execution of 


them, and this. non-execution of ſuch a kind, that 
it is often impoſſible to ſubject it to any expreſs 
puniſhment, or even to aſcertain it by any previ- 
ous definition, Men, in ſeveral States, have been 
led to ſeek for an expedient that might ſupply the 
unavoidable deficiency of * proviſions, and 
begin to operate, as it were, from the point at which 
the latter began to fail: I mean here to ſpeak of 
the Cenſorial power; a power which may produce 
excellent effects, but the exerciſe of which (con- 
t to that of the legiſlative power) muſt be left 
to the People themſel vs. 
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As the propoſed end of Legiſlation is not, ac- 
cording to what has been above obſerved, to have 
the particular intentions of individuals, upon every 
caſe, known and complied with, but ſolely to have 
what is moſt conducive: to the public! good on the 
occaſions that arife, found out, and eſtabliſhed, it 
is not an effential requifite in legiſlative operations, 
that every individual ſhould be called upon to de- 


Buer his opinion; and fince this expedient, which 


at firſt fight appears ſo natural, of ſeeking out by 
the advice of all that which concerns all, 1s found 
liable, when carried into practice, to the greateſt in- 
conveniences, we muſt not heſitate to lay it aſide en- 
tirely. But as it is the opinion of individuals alone, 
which conſtitutes the check of a cenſorial power, 
this power cannot poſhbly produce its intended ef- 
fe any farther than this public opinion is made 
known and declared : the ſentiments of the Peo- 
ple are the only thing in queſtion here: therefore 
it is neceſſary that the People ſhould ſpeak for them- 
ſelves, and manifeſt thoſe ſentiments. A particular 
Court of Cenſure therefore eſſentially fruſtrates its 
intended purpoſe : it is attended, beſides, with very 
great inconveniences. 
Ass the uſe of ſuch a Court is to determine up- 
on thoſe caſes which lie out of the reach of the 
laws, it cannot be tied down to any preciſe regu- 
lations. As a farther conſequence of the arbitrary 
nature of its functions, it cannot even be ſubjected 
to any conſtitutional check: and it continually pre- 
ſents to the eye the view of a power entirely arbi- 
trary, and which in its different exertions may af. 
fect, in the moſt cruel manner, the peace and hap-- 
pineſs of individuals. It is attended, beſides, with 
this very pernicious conſequence, that, by dictating 
to the people their judgments of Men or meaſures, 
it takes from them that freedom of thinking which 


OF ENGLEAND' iy 


is the nobleſt privilege, as well as the firmeſt ſup- 
port of Liberty (a). „ 
Me may therefore look upon it as a farther proof 
of the ſoundneſs of the principles on which the Eng- 
liſh conſtitution is founded, that it has allotted to the 
People themſelves the province of openly. canvaſ- 
ſing and arraigning the conduct of thoſe who are 
inveſted with any branch of public authority; and 
that it has thus delivered into the hands of the 
People at large, the exerciſe of the cenſorial pow- 
er. Every ſubject in England has not only a right 
to preſent petitions to the King, or to the Houſes 
of Parliament, but he has a right alſo to lay his 
complaints and obſervations before the public, by 
means of an open preſs. A formidable right this, 
to thoſe who rule mankind; and which, continually 
diſpelling the cloud of majeſty by which they are 
ſurrounded, brings them to a level with the reſt 
of the people, and ſtrikes at the very being of 
their authority. . 
And indeed this privilege is that which has been 
obtained by the Engliſh Nation with the greateſt dif- 


(a) M. de Monteſquieu, and M. Rouſſeau, and indeed all the 
Writers on this ſubje& I have met with, beſtow vaſt encomiums 
on the Cenſorial Tribunal that had been inſtituted at Rome 
they have not been aware that this power of Cenſure, lodged in 
the hands of peculiar Magiſtrates, with other diſcretionary powers 
annexed to it, was no other than a piece of ſtate- craft, hke thoſe 
deſcribed in the pregeding Chapters, and had been contrived by 
the Senate as an additional means of ſecuring its authority. Sir 
Thomas More has alſo adopted ſimilar opinions on the ſubject: 
and he is ſo far from allowmg the People to canvaſs the 9 
of their Rulers, that in his Syſtem of Policy, which he calls, An 
Account of Utopia (the happy Region, 1d and rexre;), he makes 
it death for individuals to talk about the conduct of Govern- 
mene. , 1 „ 45 
I feel a kind of Pleaſure, I muſt confeſs, to obſerve on this oc- 
caſion, that though I have been called by ſome an advocate for 
Power, I have carried my ideag: of Liberty farther than many 
Writers who have mentioned that word with much enthuſiaſm. 
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ficulty, and lateſt in point of time, at the expence 
of the Executive power. Freedom was 1n every 
other reſpect already eſtabliſhed, when the Engliſh 
were ſtill, with regard to the. public expreſſion of 
their ſentiments, under reſtraints that may be called 
deſpotic. Hiſtory abounds with inſtances of the 
ſeverity of the Court of Star-Chamber, againſt thoſe 
who preſumed to write on political ſubjects. It had 
fixed the number of printers and printing preſſes, 
and appointed a Licenſer, without whoſe approba- 
tion no book could be publiſhed. - Befides, as this 
Tribunal decided matters by its own fingle authori- 
ty, without the intervention of a Jury, it was always 
ready to find thoſe perſons guilty, whom the Court 
was pleaſed to look upon as ſuch ; nor was it indeed 
without ground that Chief Juſtice Coke, whoſe no- 
tions of liberty were ſomewhat tainted with the pre- 
judices of the times in which he lived, concluded 
the eulogiums he has beſtowed on this Court, with 
ſaying, that, © the right inſtitution and orders 
<« thereof being obſerved, it doth keep all England 
cc in qui et. Mp TEE | | | 

After the Court of Star-Chamber had been a- 
boliſhed, the Long Parliament, whoſe conduct and 
aſſumed power were little better qualified to bear a 
ſcrutiny, revived the ions 
of the preſs. Charles the Second, and after him 
James the Second, procured farther renewals of 
them. Theſe latter acts having expired in the year 
1692, were at this æra, although poſterior to the 
Revolution, continued for two years longer; ſo 
that it was not till the year 1694, that, in conſe- 


quence of the Parliament's refuſal to continue the 


| prohibitions any longer, the freedom of the preſs 
(a privilege which the Executive power could not, 
it ſeemed, prevail upon itſelf to yield up to the 

n i e 


againſt the freedom 


In what does then this liberty of the preſs preciſe- 
ly confiſt ? Is it a liberty left to every one to publiſh 
any thing that comes 1nto his head? to calumni- 
ate, to blacken, whomſoever he pleaſes? No; the 
ſame laws that protect the perſon and the proper- 
ty of the individual, do alſo protect his reputation; 
and they decree againſt libels, when really ſo, 
puniſhments of nibh the ſame kind as are eſtabliſh- 
ed in other Countries. But, on the other hand, 
they do not allow, as in other States, that a Man 
ſhould be deemed guilty of a crime for merely pub- 
liſhing ſomething in' print ; and they appoint a 
puniſhment only * him who has printed things 
that are in their nature criminal, and who is de- 
clared guilty of ſo doing by twelve of his equals, 
appointed to determine upon his caſe, with the pre- 
cautions we have before deſcribed. | 
The liberty of the preſs, as eſtabliſhed in Eng- 
land, conſiſts, therefore, to define it more preciſe- 
ly, in this, That neither the Courts of Juſtice, nor 
any other Judges whatever, are authoriſed to take 
any notice of writings intended for the preſs, but are 
confined to thoſe which are actually printed, and 
muſt, in theſe caſes,” proceed by the Trial by Jury. 
It is even this latter circumſtance which more 
particularly conſtitutes the freedom of the preſs. 
If the Magiſtrates, though confined in their pro- 


'  ceedings to caſes of criminal publications, were 


to be the ſole Judges of the criminal nature of the 
things publiſhed, it might eaſily happen that, with 
regard to a point which, like this, ſo highly ex- 

cites the jealouſy 'of the governing Powers, they 
Vould exert themſelves with ſo much ſpirit and 
erſeverance, that they might, at length, ſucceed 
in completely ſtriking off all the heads of the 
| hydra. pn 


- 
* 


But whother the authority of the Judges be ex- 
erted at the motion of a private individual, or 
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whether it be at the inſtance of the Government 
itſelf, their ſole office is to declare the puniſh- 
ment eſtabliſhed by the law :—it 1s to the Jury 
alone that it belongs to determine on the matter 
of law, as well as on the matter of fact; that is, 


to determine, not only whether the writing which 


is-the fubje& of the charge has really been com- 
poſed by the Man charged with having done it, 


and whether it be really meant of the perſon named 


in the indictment, — but alſo whether its contents 
are criminal. „ | | 

And though the law in England does not allow 
a Man, proſecuted for having publiſhed a libel, 
to offer to ſupport by evidence the truth of the 
facts contained in it (a mode of proceeding which 


would be attended with very miſchievous conſe- 


quences, and is every where prohibited), yet (a) 
as the indictment is to expreſs that the facts are 
falſe, malicious, &e. and the Jury, at the ſame 


time, are ſole maſters of their verdict, that is, 
may ground it upon what conſiderations they pleaſe, 


it is very probable that they would acquit the ac- 
cuſed party, if the fact, aſſerted in the writin 
before. them, were matter of undoubted truth, an 


of a general evil tendency. They, at leaſt, would 


certainly have it in their power. | 
And this would ſtill more likely be the caſe if 
the conduct of the Government itſelf was arraign- 
ed; becauſe, befides this conviction which we ſup- 
poſe in the Jury, of the certainty of the facts, they 
would alſo be influenced by their ſenſe of a prin. 
ciple generally admitted in England, and which, in 
a late celebrated cauſe, has been ſtrongly inſiſted 
upon, viz. That, © though to ſpeak ill of indivi- 
(a) In actions for damages between individuals, the caſe, if I 
miſtake not, is different, and the defendant is allowed to produce 
evidence of the facts aſſerted by him. 


© & „ . 


8 .| 
1 
3 1 


.* duals was deſerving of reprehenſion, yet the 


public acts of Government ought to lie open to 


public examination, and that it was a ſervice done 


« to the State, to canvaſs them freely (a). 
And indeed this extreme ſecurity with which 
every man in England is enabled to communicate 


his ſentiments to the Public, and the general con- 
cern which matters relative to the Government are 


4 
- 


always fure to create, has wonderfully W 
all kinds of public papers. Beſides, thoſe which, 


being publiſhed at the end of every year, month, 


or week, preſent to the reader a recapitulation of 
every thing intereſting that may have been done 


or ſaid during their reſpective periods, there are 


ſeveral others, which making their appearance every 


day, or every other day, communicate to the pub- 
lic the ſeveral meaſures taken by the Government, 


as well as the different cauſes of any importance, 
whether civil or criminal, that occur in the Courts 


of Juſtice, and ſketches from the ſpeeches, either 


of the Advocates, or the Judges concerned in the 


management and deciſion of them. During the 


time the Parliament continues fitting, the votes, or 


reſolutions of the Houſe of Commons, are daily 
' publiſhed by authority; and the moſt intereſting 


ipeeches in both Houſes are taken down in ſhort 
hand, and communicated to the Public, in print. 


Laſtly, the private anecdotes in the Metropolis, 


and the Country, concur alſo towards filling the 


collection; and as the ſeveral public papers cir- 
culate, or are tranſcribed into others, in the dif- 
ferent Country Towns, and even find their way 
Into the villages, where every Man, dowa to the 


P 2 


: (a) See Serjeant Glynn's Speech for Woodſall in the proſecu - 
tion againſt the latter, by the Attorney-General; for publiſhing 
Junius's letter to the King. | 
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labourer, peruſes them with a ſort of eagerneſs, 
every individual thus becomes - acquainted with 
the State of the Nation, from one end to the other, 
and by theſe means the general intercourſe is ſuch, 
that os three Kingdoms ſeem as if they were 
one ſingle Town. | 
And it is this public notoriety of all things that 
conſtitutes the ſupplemental power, or check, which, 
we have above ſaid, is ſo uſeful to remedy the 
unavoidable inſufficiency of the laws, and keep 
within their reſpective bounds all thoſe perſons who 
have any ſhare of public authority. on 
As they are thereby made ſenfible that all their 
actions are expoſed to public view, they dare not 
venture upon thoſe acts of partiality, thoſe ſecret 
connivances at the iniquities of particular perſons, 
or thoſe vexatious practices, which the Man in of- 
fice is but too apt to be guilty of, when exerciſin 
his office at a diſtance from the public eye, an 
as it were in a corner, he is ſatisfied that provided 
he be cautious he may diſpenſe with being juſt. 
Whatever may be the kind of abuſe in which per- 
ſons in power may, in ſuch a ſtate of things, be 
tempted to indulge themſelves, they are convinced 
that their irregularities will be immediately divulg- 
ed. The Juryman, for example, knows that his 
verdict, the Judge, that his direction to the Jury, 
will preſently be laid before the Public: and there 
is no Man in office, but who thus finds himſelf com- 
_ in almoſt every inſtance, to chooſe between 
is duty, and the ſurrender of all his former re- 
putation. _ 5 | 
It will, I am aware, be thought that I ſpeak in 
too high terms, of the effects produced by the pub- 
lic news- papers. I indeed confeſs that all the pieces 
contained in them are not patterns of good reaſon- 
ing, or of the trueſt Attic wit; but, on the other 
hand, it ſcarcely ever happens that a ſubje& in 
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which the laws, or in general the public welfare, 
are really concerned, fails to call forth ſome able 
writer, who, under ſome form or other, communi- 
cates to the public his obſervations and complaints. 
I ſhall add here, that, though an upright Man, 
labouring for a while under a ſtrong popular pre- 

judice, may, ſupported by the conſciouſneſs of his 
innocence, endure with patience the ſevereſt im- 
putations, the guilty Man, hearing nothing in the 
reproaches of the Public, but what he knows to be 
true, and already upbraids himſelf with, is very far 
from enjoying any ſuch comfort; and that, when 
a man's own conſcience takes part againſt him, the 
moſt deſpicable weapon is ſufficient to wound him to 
the quick (a). VV 

Even thoſe perſons whoſe greatneſs ſeems moſt to 

ſet them above the reach of public cenſure, are 
not thoſe who leaſt feel its effects. They have need 
of the ſuffrages of that vulgar whom _ affect to 
deſpiſe, and who are, after all, the diſpenſers of 
that glory, which is the real object of their am- 
| bitious cares. Though all have nat ſo much fin» 
cerity as Alexander, they have equal reaſon to ex- 
claim, O People ! what toils do we not undergo in 
order to gain your applauſe { 1 


Ca, I ſhall take this occaſion to obſerve, that the liberty of 
the preſs is ſo far from being injurious to the reputation of in- 
dividuals (as ſome perſons have complained), that it is, on the 
contrary, its ſureſt guard. When there exiſts no means of Com- 
munication with the Public, every one is expoſed, without de- 
. Fence, to the ſecret ſhafts of malignity and enyy, The man in 
office loſes his reputation, the Merchant his credit, the private 
individual his character, without ſo much as knowing either who 
are his enemies, or which way they carry on their attacks. But 
when there exiſts a free preſs, an innocent Man immediately brings 
the matter into open day, and cruſhes his adverſaries, at once, 
| by a public challenge to lay before the public the grounds of 

their Everal imputations. a 


3 


L 
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J confeſs that in a ſtate where the People dare 
not ſpeak their ſentiments, but with a view to pleaſe 
the ears of their rulers, it is poſſible that either 
the Prince, or thoſe to whom has truſted his 
authority, may ſometimes miſtake the nature of the 
public ſentiments, or that, for want of that af- 
fection of which they are denied all poſſible marks, 
they may reſt contented with inſpiring terror, and 
make themfelves amends in beholding the over-awed 
_ multitude ſmother their complaints —© 
But when the laws give a full ſcope to the People 
for the expreſſion of their ſentiments, thoſe who 
govern cannot conceal from themſelves the diſagree- 
able truths which reſound from all fides. They 
are obliged to put up even with ridicule, and the 
coarſeſt jeſts are not always thoſe which give them 
the legſt uneaſineſs. Like the hon in the fable, they 
muſt bear the blows of thoſe enemies whom they 

deſpiſe the moſt; and they are, at length, ſtopped 
ſhort in their career, and compelled to give up 
thoſe unjuſt purſuits which they find to draw upon 
them, inſtead of that admiration which is the pro- 
poſed end and reward of their labours, nothing but 
mortification and diſguſt. wag | 
In ſhort,” whoever conſiders what it is that conſti- 
tutes the moving principle of what we call great 
affairs, and the invincible ſenſibility of Man to the 
opinion of his fellow- creatures, will not heſitate to. 
affirm that, if it were poſſible for the liberty of the 
preſs to exiſt in a defpotic government, and (what 
1s not leſs difficult) for it to exift without changing 
the conflitution, this liberty of the preſs would 
alone form a counterpoiſe to the power of the 
Prince. If, for example, in an empire of the Eaſt, 
a ſanctuary could be found, which, rendered re- 
ſpectable by the ancient religion of the people, 
might enfure ſafety to thoſe who ſhould bring 2 
their obſervations of any kind, and that from thence 
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printed papers ſhould iſſue, which, under a certain 
ſeal, might be equally reſpected, and which in 
their daily appearance ſhould examine and freely 
diſcuſs the conduct of the Cadis, the Baſhaws, 
the Vizir, the Divan, and the Sultan himſelf, that 
would introduce immediately ſome degree of liberty. 


— 
— — 


CHAP. XIII. 
The Subject continued. 


Ano THER effect, and a very conſiderable 
one, of the liberty of the preſs, is, that it enables 
the People effectually to exert thoſe means which 
the Conſtitution has beſtowed on them, of influenc- 
ing the motions of the Government. | 
It has been obſerved in a former place, how it 
came to be a matter of impoſſibility for any large 
number of men, when obliged to act in a body, 
and upon the ſpot, to take any well-weighed — : 
lution. But this inconvenience, which is the in- 
evitable conſequence of their ſituation, does in no 
wiſe argue a perſonal inferiority in them, with re- 
ſpe to the few who, from ſome accidental advan-_ 


tages, are enabled to influence their determinati- 


ons. It is not Fortune, it is Nature, that has 

made the eſſential differences between Men: and 
whatever appellation a ſmall number of perſons 
who ſpeak without ſufficient reflection, may affix 
to the general body of their fellow-creatures, the 
whole Arens between the Stateſman, and many 
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a Man from among what they call the dregs of the 
People, often lies in the rough outſide of the lat- 
ter; a diſguiſe which may fall off on the firſt op- 
portunity; and more than once has it happened, 
that from the middle of a multitude in appearance 
contemptible, there have been ſeen to riſe at once 
Viriatuſes, or Spartacuſes. | 

Time, and a more favourable ſituation (to re- 
peat it once more), are therefore the only things 
wanting to the People; and the freedom of the 
preſs affords the remedy to theſe diſadvantages. 
Through its aſſiſtance every individual may, at his 
leiſure and in retirement, inform himſelf of every 
thing that relates to the queſtions on which he 
is to take a reſolution. Through its aſſiſtance, a 
whole Nation as it were holds a Council, and de- 
liberates; ſlowly indeed (for a Nation cannot be 
informed like an aſſembly of Judges), but after 
a regular manner, and with certainty. Through 
its aſſiſtance, all matters of fact are, at length, made 
clear; and, through the conflict of the different 
anſwers and replies, nothing at laſt remains, but 
the ſound part of the arguments (a). 


(a) This right of publicly diſcuſſing political Subjects, is 
alone a great advantage to a People who enjoy it; and if the 
Citizens of Geneva, for inſtance, have e their liberty 
better than the People have been able to do in the other Common- 
wealths of web's an | 
right they poſſeſs of making public remonſtrances to their Magi- 
ſtrates. To theſe remonſtrances the Magiſtrates, for inſtance, the 
Council of Twenty-five, to which they were uſually made, are 
- obliged to give an anſwer. If this anſwer does not ſatisfy the 
- remonſtrating Citizens, they take time, perhaps two or three 
weeks, to make a reply to it, which muſt alſo be anſwered ; and 
the number of Citizens who go up with each new remonſtrance 
increaſes, according as they are thought to have reaſon on their 
fide. Thus, the remonſtrances which were made ſome years ago, 
on account of the ſentence againſt the celebrated M. Rouſſeau, 
and were delivered at firſt by only forty Citizens, were after- 
. wards often accompanied by about nine hundred. This circum» 


d, it is, I think, owing to the extenſive 


OF ENGLAND. 23237 


Hence, though all good Men may not think them- 
ſelves obliged to concur implicitly in the tumul 
reſolutions of a People whom their Orators take 
pains to agitate, Jt on the other hand, when this 
lame People, left to itſelf, perſeveres in opinions 
which have for a long time been diſcuſſed in pub- 
lic writings, and from which (it is eſſential to add) 
all errors concerning facts have been removed, 
ſuch perſeverance is certainly a very reſpectable de- 
ciſion; and then it is, though only then, that we 
may with ſafety ſay,—* the voice of the People 
« 1s the voice of God.? | | 

How, therefore, can the People of England a, 
when, having formed opinions which may really be 
called their own, they think they have juſt cauſe 
to complain againſt the Adminiſtration? It is, as 
has been ſaid above, by means of the right they 

have of electing their Repreſentatives; and the 
ſame method of general intercourſe that has in- 
formed them with regard to the objects of their 
complaints, will likewiſe enable them to apply the 
remedy to them. EW | 

Through this means they are acquainted with 
the nature of the ſubjects that have been deli. 
| berated upon in the Aſſembly of their Repreſen- 
tatives; they are informed by whom the different 
motions were made, —by whom they were ſup- 
ported; and the manner in which the ſuffrages 
are delivered, is ſuch, that they always can know 
the names of thoſe who have voted conſtantly for 


the advancement of pernicious meaſures. 


ſtance, together with the ceremony with which thoſe remon- 
| trance, (or Repreſentations, as they more commonly call them) 
are delivered, has rendered them a great check on the conduct of 
the Magiſtrates: they even have been ſtill more uſeful to the Ci- 
tizens of Geneva, as a preventative than as a remedy; and nothing 
is more likely to deter the Magiſtrates from taking a ſtep of any 
kind, than the thought that it will give riſe to a Repreſentation. 
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And the People not only know the particular 
diſpofitions of every Member of the Houſe of 
Commons; but the general notoriety of all things 
gives them alſo a knowledge of the political ſenti- 
ments of a great number of thoſe, whom their ſitua- 
tion in life renders fit to fill a place in that Houſe. 
And availing themſelves of the ſeveral vacancies 

that happen, and ſtill more of the opportunit 

of a general election, they purify either 
fively, or at once, the Legiſlative Aſſembly; and 
thus, without any commotion or danger to the 
State, they effect a material reformation in the 
views of the Government. , 
I am aware that ſome perſons will doubt theſe 

patriotic and ſyſtematic views, which I am here at- 
tributing to the People of England, and will object 


to me the diſorders that ſometimes happen at Elec 


tions. But this reproach, which, by the way, 
comes with but little propriety from Writers who 
would have the People tranſact Ty thing in 
their own perſons, this reproach, I ſay, though 
true to a certain degree, is not however ſo much 
ſo as it is thought by certain perſons who have 
taken only a ſuperficial ſurvey of the ſtate of things, 
Without doubt, in a Conſtitution in which all 
important cauſes of uneaſineſs are ſo effectually 
prevented, it 1s impoſſible but that the People 
will have long intervals of inattention. Being 
then called upon, on a ſudden, from this ſtate of 
inactivity, to elect Repreſentatives, they have not 
examined, beforehand, the merits of thoſe who aſk 
them their votes; and the latter have not had, 


amidſt the general tranquillity, any opportunity 


to make themſelves known to them, 

The Elector, perſuaded, at the ſame time, that 
the perſon whom he will -ele&, will be equally 
intereſted with himſelf in the fupport of public 
liberty, does not enter into laborious difquifitions, 
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and from which he ſees he may exempt himſelf. 
Obliged, however, to give the preference to ſome- 
body, he forms his choice on motives which would 
not be excuſable, if it were not that ſome motives 
are neceſſary to make a choice, and that, at this 
inſtant, he is not influenced by any other: and in- 
deed it muſt be confeſſed, that, in the ordinary 
courſe of things, and with EleQors of a certain 
rank in life, that Candidate who gives the beſt en- 
tertainment, has a great chance to get the better 
of his competitors. * | 
But if the meaſures of Government, and the re- 
cepion of thoſe meaſures in Parliament, by means 
of a too complying Houſe of Commons, ſhould ever 
be ſuch as to ſpread a ſerious alarm among the 
People, the ſame cauſes which have concurred to 
eſtabliſh public hberty, would, no doubt, operate 
again, and hkewiſe concur in its ſupport. A ge- 
neral combination would then be formed, both 
of thoſe Members of Parliament who have re- 
mained true to the public cauſe, and of perſons of 
every order among the People. Public meetings, 
in ſuch circumſtances, would be appointed, general 
ſubſcriptions would be entered into, to ſupport 
the expences, whatever they might be, of ſuch a 
neceſſary oppoſition; and all private and un- 
worthy purpoſes being ſuppreſſed by the ſenſe of 
the National danger, the choice of the eleQors 
would then be wholly determined by the confi. 
deration of the public ſpirit of the Candidates, 
and the tokens given by them of ſuch ſpirit. 
Thus were thoſe Parliaments formed, which 
ſuppreſſed arbitrary taxes and impriſonments. 
Thus was it, that, under Charles the Second, the 
People, when recovered from that enthuſiaſm of 
affection with which they received a King ſo long 
perſecuted, at laſt returned to him no Parliaments 
but ſuch as were compoſed of a majority of men 
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attached to public liberty. Thus it was, that per- 
ſevering in a conduct which the circumſtances of 


the times rendered neceſſary, the People baffled 
the arts of the Government; and Charles diſſolved 
three ſucceſhve Parliaments, without any other 


effect but that of having thoſe ſame Men re-choſen, 


and ſet again 1n oppoſition to him, of whom he 


hoped he had rid himſelf for ever. 

Nor was James the Second happier in his at- 
tempts than Charles had been. This Prince ſoon 
experienced that his Parliament was actuated by 
the ſame ſpirit as thoſe which had oppoſed the de- 


ſigns of his late brother; and having ſuffered him- 


ſelf to be led into meaſures of violence, inſtead 


of being better taught by the diſcovery he made 
of the real ſentiments of the People, his reign was 


terminated by that cataſtrophe with which every 


one is acquainted, 


Indeed, if we combine the right enjoyed by the 


People of England, of electing their Repreſenta- 


tives, with the whole of the Engliſh Government, 


we ſhall become continually more and more ſen- 
fible of the excellent effects that may reſult from 
that right, All Men in the State are, as has been 
before obſerved, really intereſted in the ſupport 
of public hberty ;—nothing but temporary motives, 
and ſuch as are ne peculiar to themſelves, can 
poſhbly induce the Members of any Houſe of 


Commons to connive at meaſures deſtructive of this 


liberty : the People, therefore, under ſuch circum- 
ſtances, need only change theſe Members in order 
effectually to reform the conduct of that Houſe : 
and it may fairly be pronounced beforehand, that 


a Houſe of Commons, compoſed of a new ſet of 


perſons, will, from this bare circumſtance, be in 
the intereſts of the People. | 


Hence, though the complaints of | the People hs 


not always meet with a ſpeedy and immediate re- 


D a 


On 


dreſs (a celerity which would be the ſymptom 
of a fatal unſteadineſs in the Conſtitution, and 
would ſooner or later bring on its ruin); yet, 
when we attentively conſider the nature an 
reſources of this Conſtitution, we ſhall not think 

it too bold an aſſertion to ſay, that it is impoſſible 
but that complaints in which the People perſevere, 
that is, to repeat it once more, well- grounded 
complaints, will ſooner or latter be redreſſed. 


CHAP. XIV. 
Right of Ref Rlance. 


| B UT all thoſe privileges of the People, con- 
fidered in themſelves, are but feeble defences a- 
gainſt the real ſtrength of thoſe who govern. All 
_ thoſe proviſions, all thoſe reciprocal Rights, ne- 
ceſſarily ſuppoſe that things remain in their legal 
and ſettled courſe : what would then be the re- 
| ſource of the People, if ever the Prince, ſuddenly 
freeing himſelf from all reſtraint, and throwing 
himſelf as it were out of the Conſtitution, ſhould 
no longer reſpec either the 2 or the pro- 
perty of the ſubject, and either ſhould make no 
account of his convention with the Parliament, or 
attempt to force it implicitly to ſubmit to his will? 
Alt would be refiſtance. - mn 
Without entering here into the diſcuſſion of a 
doctrine which would lead us to inquire into the 
firſt principles of Civil Government, conſequently 
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engage us in a long difquifition, and with regard 
to which, beſides, perſons free from prejudices 
agree pretty much in their opinions, I ſhall only 
obſerve here (and it will be ſufficient for my pur- 
poſe) that the queſtion has been decided in favour 
of this doctrine by the Laws of England, and 
that reſiſtance is looked upen by them as the ul- 
timate and lawful reſource againſt the violences of 
C ᷣ A »» 
It was reſiſtance that gave birth to the Great 
Charter, that laſting foundation of Engliſh Liberty; 
and the exceſſes of a Power eſtabliſhed by force, 
were alſo reſtrained by force (a). It has been by 
the ſame means that, at different times, the People 
have procured the confirmation of the ſame Charter. 
Laſtly, it has alſo been the Reſiſtance to a King 
who made no account of his own engagements, 
that has, in the iſſue, placed on the Throne the 
family which is now in poſſeſſion of it. 5 8 
This is not all; this reſource, which till then 
had only been an act of force, oppoſed to other 
acts of force, was, at that æra, expreſsly recog- 
nized by the Law itſelf. The Lords and Com- 
mons, ſolemaly affembled, declared, that King 
James the Second, having endeavoured to ſub- 
< vert the Conſtitution. of the Kingdom, by break- 
« ing the original contract between King and Peo- 
c ple, and having violated the fundamental laws, 
* and withdrawn himfelf, had abdicated the Go- 


(a) Lord Lyttelton fays extremely well, in his Perfian Let- 
ters, If the privileges of the People of England be conceſſtons 
« from the Crown, is not the power of the Crown itſelf, a con- 
« cefſion from the People? It might be ſaid with equal truth, 
and ſomewhat more in point of the Tubjec of this Chapter, —If 
the privileges of the People be an encroachment on the power of 
Kings, the power itſelf of Kings was at firſt an encroachment 
(no matter whether effected by furprize) on the natural liberty 
of the People. Fs 73 bs ig no _ 
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« yernment ; and that the Throne was thereby 


<«. Ee 7 a8 ed; A 
- And leſt thoſe principles to which the Revolu- 
tion thus gave a ſanction, ſhould, in proceſs of 
time, become niere arcana of State, wn wg. 
_ appropriated, and only known to a certain e 
of Subjects, the ſame Act, we have juſt mention- 
ed, expreſsly inſured to individuals the right of 
publickly preferring complaints againſt the abuſes 
of Government, and moreover, of being provided 
with arms for their own defence. Judge Black- 
ſtone expreſſes himſelf in the following terms, in 
his 8 on the Laws of England, (B. 
L &)::; :: 5 T7 t 1a wr 
« And laſtly, to vindicate thoſe rights, when 
* actually violated or attacked, the ſubjects of 
„England are entitled, in the firſt place, to the 
<« regular adminiſtration, and free courſe of juſ 
ce tice in the Courts of Law; next, to the right 
ce of petitioning the King and Parliament for re- 
< dreſs of grievances; and, laſtly, to the right of 
< having and ufing arms for ſelf-prefervation and 
% defence.” DR -56 "TRA +1 
L.,aſtly, this right of oppoſing violence, in what- 
ever ſhape, and from whatever quarter it may come, 
is ſo generally that the Courts of 
Law have ſometimes grounded their judgments upon 
it. I ſhall relate on this head a fact which is 
ſomewhat remarkable. 0 T6, Poe 
A Conſtable, being out of his preeinct, arreſted 
a woman whoſe name was Anne Dekms ; one Tooley 
took her part, and, in the heat of the fray, killed 
the aſſiſtant of the Conſtable. - 
Being proſecuted for murder, he alleged, in his 
defence, that the illegality of the impriſonment 


(a) The Bill of Rights has fince given a new fanRtion to all 
theſe principles. ee 8 
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was a ſufficient provocation to make the homicide 
excuſable, and intitle him to the benefit of Clergy. 
The Jury having ſettled the matter of fact, left 
the criminality of it to be decided by the judge, 
by returning a ſpeczal verdi. The cauſe was ad- 
journed to the King's Bench, and thence again to 
Serjeants Inn, for the opinion of the Twelve 
Ju Here follows the opinion delivered by 
Chief Juſtice Holt, in giving judgment. 
« If one be impriſoned upon an unlawful au- 
* thority, it is a ſufficient provocation to all peo- 
“ ple, out of compaſhon, much more ſo when it 
* ig done under colour of juſtice; and when the 
« liberty of the ſubject is invaded, it is a provo- 
* cation to all the ſubjets of England. A Man 
« ought to be concerned for Magna Charta and 
c the laws; and if any one againſt law impriſon 


« a Man, be is an offender againſt Magna Charta“ 


After ſome debate, occaſioned chiefly by Tooly's 


appearing not to have known that the Conſtable 


was out of his precinR, ſeven of the Judges were 
of opinion that the priſoner was guilty of Man- 
ſlaughter, and he was admitted to the benefit of 
Clergy (ay. Cob Mb ters ants 9 

But it is with reſpect to this right of an ulti- 
mate reſiſtance, that the advantage of a free preſs 
appears in a moſt conſpicuous light. As the moſt 
important rights of the People, without the proſ- 
pe& of a reſiſtance which overawes thoſe who 
ſhould attempt to violate them, are little more 
than mere ſhadows,—ſo this right of reſiſting, it- 
ſelf, is but vain, when there exiſts no means of 
effecting a general union between the different parts 
of the People. | 


a) See Reports of Caſes argued, debated, and adjudged in 
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Private individuals, unknown to each other, are 
forced to bear in filence injuries in which they 
do not ſee other people take a concern. Left to 

their own individual ſtrength, they tremble before 

the formidable and ever-ready power of thoſe 
who govern; and as theſe latter well know, nay, 
are apt to over-rate the advantages of their own 


ſituation, they think that they may venture pen 


any thing 

But when they ſee that all their actions are ex- 
poſed to public view, —that in conſequence of the 
celerity with which all things become communi- 
cated, the whole Nation forms, as it were, one 


continued irritabie body, no part of which can be 


touched without exciting an univerſal tremor, they 
become ſenſible that the cauſe of each individual 
is really the cauſe of all, and that to attack the 
loweſt among the People, is to attack the whole 
P eople. 

Here alſo we muſt remark the error of thoſe 
who, as they make the liberty of the People to 
conſiſt in their power, ſo make their Power con- 
fiſt in their action. 

When the People are often called to act in 
their own perſons, it is impoſſible for them to 
acquire any exact knowledge of the ſtate of things. 
The event of one —— effaces the notions which 
they had begun to adopt on the preceding day; 

and amidſt the continual change of things, no 
ſettled principle, and above all no plans of union, 
have time to be eſtabliſhed among them. Vou 
| with to have the People love and defend their 
laws and liberty; leave them, therefore, the ne- 
ceſſary time to know what laws and liberty are, 
and to agree in their opinion concerning them ;— 
you wiſh an union, a coalition, which cannot be 
obtained but by a ſlow and peaceable proceſs, ſor- 
bear therefore continually to ſhake the veſlel. 


Q@ 
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Nay farther, it is a contradiction, that the Peo- 
ple ſhould act and at the ſame time retain any real 
power. Have they, for inſtance, been forced by 
the weight of public oppreſſion to throw off the 
reſtraints of the law, from which they no longer 
received protection, they preſently find themſelves 

ſuddenly become ſubje& to the command of a few 
Leaders, who are the more abſolute in proportion 
as the nature of their power is leſs clearly aſcer- 


_ © tained : nay, perhaps, they muſt even ſubmit to the 


toils of war and to military diſcipline. 1 
If it be in the common and legal courſe of 
things that the People are called to move, each 
individual is obliged, for the ſucceſs of the mea- 
ſures in which he is then made to take a concern, 
to join himſelf to ſome party; nor can this party 
be without a Head. The Citizens thus grow di- 
vided among themſelves, and contract the pernici- 
ous habit of ſubmitting to Leaders. They are, at 
length, no more than the clients of a certain number 
of Patrons; and the latter ſoon becoming able to 
command the arms of the Citizens in the fame man- 
ner as they at firſt governed their votes, make little 
account of a People with one part of which they 
know how to curb the other. Te ew BE 
But when the moving ſprings of Government 
are placed entirely out of the body of the People, 
their action is thereby diſengaged from all that 
could render it complicated, or hide it from the 
eye. As the People thenceforward confider things 
ſpeculatively, and are, if I may be allowed the 
expreſſion, only ſpectators of the game, they ac- 
quire juſt notions of things; and as theſe notions, 
amidſt the general quiet, get ground and ſpread 
_ themſelves far and wide, they at length enter- 
- tain, on the ſubje& of their liberty, but one 
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Forming thus, as it were,. one body, the People, 
at every inſtant, have it in their power to ſtrike 
the deciſive blow which is to level every thing. 
Like thoſe mechanical powers the greateſt efficiency 
of which exiſts at the inſtant which precedes their 
entering into action, it has an immenſe force, juſt 
becauſe it does not yet exert any; and in this 
ſtate of ſtillneſs, but of attention, conſiſts its true 
momentum. | | | 

With regard to thoſe who (whether from per- 
ſonal privileges, or by virtue of a commiſſion from 
the People) are intruſted with the active part of 
_ Government, as they, in the mean while, ſee them- 
ſelves expoſed to public view, and obſerved as from 
a diſtance by Men free from the ſpirit of party, 
and who place in them but a conditional truſt, 

they are afraid of exciting a commotion which, 
though it might not prove the deſtruction of all 
power, yet would ſurely and immediately be the 
deſtruction of their own. And if we might ſup- 

poſe that, through an extraordinary conjunction of 
circumſtances, they ſhould reſolve among themſelves 
upon the ſacrifice of thoſe laws on which public 
liberty is founded, they would no ſooner lift up 
their eyes towards that extenſive Aſſembly which 
views them with a - watchful attention, than they 
would find their public virtue return upon them, 
and would make haſte to reſume that plan of con- 
duct out of the limits of which they can expect 
nothing but ruin and perditiom.  ' —_ 
In ſhort, as the body of the People cannot act 
without either ſubjecting themſelves to ſome Po-- 

er, or effecting a general deſtruction, the only ſhare 
they can have in a Government with advantage to 
themſelves, is not to interfere, but influence, — 


to be able to act, and not to ac. | 
The power of the People is not when they 
ſtrike, but when they keep in awe: it is when 
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they can overthrow every thing, that they never 
need to move; and Manlius included all in four 


words, when he ſaid to the People of , 
br pen bellum, pacem habebitis. 


CHAP. XV. 


Proofs SW from Fats, of the Truth of the. Prin- 
ciples laid down in the preſent Work. — 1. The 
_ Manner m which Revolutions have e 5 | 


concluded in England. 


I. T may not be fuicient to have proved by argu- 
ments the advantages of the Engliſh Conſtitution: 
it will . be aſked, whether the effects cor- 
reſpon the theory? To this queſtion (which I 
confeſs is extremely proper) my anſwer is ready; 
It is the ſame which was once made, Ib by 
a Lacedæmonian, Come and ſee. 

If we peruſe the Engliſh Hiſtory, we ſhall be 
particularly ſtruck with one circumſtance to be 
obſerved in it, and which diſtinguiſhes moſt advan- 
tageouſly the Engliſh Government from all other 
free governments; I mean the manner in which 
Revolutions. apd public commotions have always 
been terminated. in England. 
If we read with ſome attention the Hiſtory of 
other free ſtates, we ſhall ſee that the public diſ- 
ſenſions that have taken place in them, have con- 

ſtantly been terminated by ſettlements, in which 

the intereſts only of a few were really provided 
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for ; while the grievances of the many were hard- 
ly, if at all, attended to, In England the very re- 
verſe has happened, and we find Revolutions always 


to have been terminated by extenſive and ac- 


curate proviſions for ſecuring the general liberty. _ 
The Hiſtory of the ancient Grecian Common- 
wealths, but above all of the Roman Republic, of 
which more complete accounts have been left us, 
afford ſtriking proof of the former part of this 
obſervation. Poo : | 

What was, for inſtance, the conſequence of that 
great Revolution by which the Kings were driven 
from Rome, and. in which the Senate and Patri- 
cians acted as the adviſers and leaders of the 
People? The conſequence. was, as we find in Di- 
onyſius of Halicarnaſſus, and Livy, that the Se- 
nators immediately aſſumed all thoſe powers lately 
ſo much complained of by themſelves, which the 
Kings had exerciſed. The execution of their fu- 
ture decrees was intruſted to two Magiſtrates, taken 
from their own body, and entirely dependent on 
them, whom they called Confuls, and who were made 
to bear about them all the enfigns of power which 
had formerly attended the Kings. Only, care was 
taken that the axes and faſces, the ſymbols. of the 
power of life and death over the Citizens, which 
the Senate now claimed to itſelf, ſnould not be car- 
ried before both Conſuls at once, but only before 
one at a time, for fear, ſays Livy, of doubling 
the terror of the People (a). LOH 1 
Nor was this all: the Senators drew over to 
their party thoſe Men who had the moſt inte- 
reſt at that time among the People, and admit- 


(a) © Omnia jura Regum) omnia inſignia, primi Conſules 


5 « 'tenuere ; 1d modo cautum eſt ne. ſi ambo faſces haberent, | 


« qduplicatus terror videretur. Tit. Liv. lib. ii. f l. 
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ted them as Members into their own body (a); 
which indeed was a precaution they could not 
prudently avoid taking. But the intereſts of the 
great Men in the Republic being thus provided 
for, the Revolution ended. The new Senators, 
as well as the old, took care not to leſſen, by 
making proviſions for the liberty of the People, a 


wer which was now become their own, Nay, 


they preſently ſtretched this power beyond its 
former tone ; and the puniſhments which the Con- 
ſul inflifted in a military manner on a number of 
thoſe who ſtill adhered to the former mode of 
Government, and even upon his own children, 
taught the People what they had to expect for 
the future, if they preſumed to oppoſe the power 
of thoſe whom they had thus unwarily made their 
_ Maſters. 1 55 e 
Among the oppreſſive laws, or uſages, which 
the Senate, after the expulſion of the Kings, had 

rmitted to continue, thoſe which were moſt com- 
plained of by the People, were thoſe by which 
thoſe Citizens who could not pay their debts with 
the intereſt (which at Rome was enormous) at the 
appointed time, became flaves to their creditors, 
and were delivered over to them bound with cords, 
hence the word Nexi, by which that kind of 
Slaves were denominated. The cruelties exerciſed 
by Creditors on thoſe unfortunate Men, whom 
the private calamities cauſed by the frequent wars 
in which Rome was engaged, rendered very nu- 
merous, at laſt rouſed the body of the People: 
they abandoned both the City and their inhuman 
fellow- citizens, and retreated to the other fide of 
the river Ano. N | 


(a) Theſe new Senators were called conſcripti: hence the name 
of Patres Conſcripti, afterwards indiſcriminately given to the 
whole Senate, —T it. Liv. ibid. | ye bs 
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But this ſecond Revolution, like the former, only 
procured the advancement of particular perſons. 
A new office was created, called the Tribuneſhip. 
Thoſe whom the People had placed at their head 
when they left the City, were raiſed to it. Their 

duty, it was agreed, was for the future to pro- 
te the Citizens; and they were inveſted with a 
certain number of prerogatives for that purpoſe. 
This Inſtitution, it muſt however be confeſſed, 
would have, in the iſſue, proved very beneficial 
to the People, at leaſt for a long courſe of time, 
if certain precautions had been taken with reſpect 
to it, which would have much leflened the future 
perſonal importance of the new Tribunes (2): 
but theſe precautions the latter did not think pro- 
per to ſuggeſt ; and in regard to thoſe abuſes them- 
ſelves which had at firſt given riſe to the com- 
plaints of the People, no farther mention was made 
of them (6). : YO 6 
As the Senate and Patricians, in the early ages 
of the Commonwealth, kept cloſely united together, 
the Tribunes, for all their perſonal privileges, were 
not able, however, during the firſt times after their 
creation, to gain an admittance either to the Con- 
ſulſhip, or into the Senate, and thereby to ſeparate 
their condition any farther from that of the People. 
This ſituation of theirs, in which it was to be with- 
ed they might always have been kept, produced at 
| firſt excellent effects, and cauſed their conduct to 
anſwer in a great meaſure the expectations of the 
People. The Tribunes complained loudly of the 
exorbitancy of the powers poſſeſſed by the Senate 


(a) Their number, which was only Ten, ought to have been 
much greater; and they never ought to have accepted the power 
left to each of them, of ſtopping by his ſingle oppoſition the 
proceedings of all the reſt. : Gat | 4 
(5) A number of ſeditions were afterwards raiſed upon the 


ſame account, 
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and Conſuls; and here we muſt obſerve, that the 
wer exerciſed by theſe latter over the lives of the 
itizens, had never been yet ſubjected: (which will 
probably ſurpriſe the Reader) to any known laws, 


though fixty years had already elapſed fince the ex- 


ulfion of the Kings. The 'Tribunes therefore 1n- 

Fed, that laws ſhould be made in that reſpect, 
which the Conſuls ſhould thenceforwards be bound 
to follow; and that they ſhould no longer be left, 
in the exerciſe of their power over the lives: of 
the Citizens, to their own caprice and wanton- 
neſs (a). | 

Equitable as theſe demands were, the Senate and 
Patricians oppoſed them with great warmth, and 
either by naming DiRators, or calling in the aſſiſt- 
ance of the Prieſts, or other means, they defeated; 
for nine years together all the endeavours of the 
Tribunes. However, as the latter were at that 
time in earneſt, the Senate was at length 6bliged 
to comply; and the Lex Terentilla was paſſed, by 
which it was enacted, that a general Code of Laws 
ſhould be made. x. DOOR ot 

Theſe beginnings ſeemed to promiſe great ſuc- 


_ ceſs to the cauſe of the People. But unfortunately 


for them; the Senate found means to have it a- 
greed, that the office of Tribune ſhould be ſet afide 
during the whole time that the Code ſhould'be fram- 


ing. They moreover obtained, that the ten Men, 


called Decemvirs, to whom the charge of compo- 
fing this Code was to be given, ſhould be taken 


from the body of the Patricians. The ſame cauſes, 


therefore, produced again the ſame effects; and 
the power of the Senate and Conſul was left in 


the new Code, or laws of the Twelve Tables, as 


(4) cc Qued Populus in ſe jus dederit, eo Conſulem ufurum z 
non ipſos libidinem ac licentiam ſuam pro lege babituros,” — 
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undefined as before. As to the laws above men- 
tioned, concerning debtors, which never had ceaſed: 
to be bitterly complained of by. the People, and: 
in regard to which ſome ſatisiaction ought; in com- 
mon juſtice, to have been given them, they were 
confirmed, and a new terror added to them from 
the manner in which they were worded: 
The true motive of the Senate, when tlley thus 
truſted: the framing of the new. laws to amew kind: 
of Magiſtrates, called Decemvirs, was that, by ſuſ- 
pending the ancient office of Conſul, they might: 
have a fair pretence for ſuſpending alſo the: office 
of Tribune, and thereby. rd: themfelves of: the 
People, during the time that the *— buſi- 
neſs of framing the Code ſhould. be ca g on: 
they even, in order the better to ſecure thatipoint, 
placed the whole power in the Republic, in the 
hands of theſe new Magiſtrates. But the Senate 
and Patricians experienoed then, in their turn, the 
danger of entruſting Men with an uncontrolled: 
authority, As they themſelves had formerly be- 
trayed the truſt mals the People had placed in 


5 them, ſo did the Decemwirs, on this occafion, like. 


wiſe deceive them. They retained, by their oum 
private authority, the unlimited power that had! 
been conferred on them, and! at laſt exerciſed it om 
the Patricians as well as the Plebeians. Both par- 
ties therefore united againſt them, and che De. 
cemvirs were expelled 3 the City: 
The former dignities of the Republic were Te 2 
ſtored, and with them the office of Tribune. Thofs 
from among the People who had been molt ins 
ſtrumental in deſttoying the power of the Decem- 
virs, were, as it was natural, raiſeÞ to the Priv 
buneſhip; and they entered upon their offices. poſ- 
ſeſſed of a prodigious degree of popularity. The 

Senate and Patricians were, at the ſame rims, ſunk 
extremely low in aue queer of the Jong 1 
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which had juſt expired; and thoſe two circum- - 
ſtances united, afforded the Tribunes but too eaſy 

an opportunity of making the preſent Revolution 

end as the former ones had done, and converting 
it to the advancement of their own power. They 
got new perſonal privileges to be added to thoſe 
which they already poſſeſſed, and moreover pro- 
cured a law to be enacted, by which it was ml oh 
ed, that the reſolutions taken by the Comitia Tri- 


Buta (an Aſſembly in which the Tribunes were ad- 


mitted to propoſe new laws) ſhould be binding 
upon the whole Commonwealth: —by which they 
at once raiſed to themſelves an imperium in im- 
perio, and acquired, as Livy expreſſes it, a moſt 
active weapon (a). | | ark > 
From that time great commotions aroſe in the 
Republic, which, like all thoſe before them, ended 
in promoting the power of a few.—Propoſals for 
eaſing the People of their debts, for dividing with 
ſome equality amongſt the Citizens the lands which 
were taken from the enemy, and for lowering the 
rate of the intereſt of money, were frequently 


made by the Tribunes. And indeed all theſe were 


excellent regulations to propoſe; but, unfortunate- 
ly for the People, the propoſals of them were only 
pretences made uſe of by the Tribunes for pro- 
moting ſchemes of a fatal, though ſomewhat re- 
mote, tendency to public liberty. Their real aims 
were at the Confulſhip, the Pretorſhip, the Prieſt- 
hood, and other offices of Executive power, which 
they were intended to controul, and not to ſhare. 
To theſe views they conſtantly made the cauſe 
of the People ſubſervient :—T ſhall relate, among 
other inſtances, the manner in which they pro- 
cured to themſelves an admittance to the office 


( a) Acerrimum telum. 
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Having, during ſeveral years, ſeized. every op- 
portunity of making ſpeeches to the People on that 
ſubject, and even excited ſeditions in order to 
overcome the oppoſition of the Senate, they at 
laſt availed themſelves of the circumſtance of an 
interregnum (a time, during which there happened 
to be no other Magiſtrates in the Republic beſides 
themſelves) and propoſed to the Tribes, whom 
they had aſſembled, to enact the three following. 
laws :—the firſt, for ſettling the rate. of intereſt of 
money; the ſecond, for ordaining that no Citizen 
ſhould be poſſeſſed of more than five hundred 
acres of land; and the third, for providing that 
one of the two Conſuls ſhould be taken from the 
body of the Plebeians. But on this occaſion it 
— . appeared, ſays Livy, which of the laws 
in agitation were moſt agreeable to the People, 
and which to thoſe who propoſed them; for the 
Tribes accepted the laws concerning the intereſt 
of money, and the lands; but as to that concern- 
ing the Plebeian Conſulſhip, they rejected it, and 
both the former articles would from that moment 
have been ſettled, if the Tribunes had not declared, 
that the Tribes were called upon, either to accept, 
or reject, all their three Propoſals at once (a). 
Great commotions enſued thereupon, for a whole 
year; but at laſt the Tribunes, by their perſe- 
verance in infiſting that the Tribes ſhould. vote 

on their three rogations, jointly, obtained their ends, 

and overcame both the oppoſition of the Senate, 
and the reluctance of the People. ET EY; 

8 Ah Tribunis, velut per interregnum, 'concilio Plebis 
e habito, apparuit quæ ex promulgatis Plebi, quæ latoribus, 
_ 6 gratiora 21 nam de fœnore atque agro rogationes jubebant, 

5 de plebeio Conſulatu antiquabant /antiquis fabant) & perfecta 
e utraque res eſſet, ni Tribuni ſe in omnia fimul conſulere Plebem 
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In the ſame manner did- the Tribunes get them- 
ſelves made capable of filling all other places of 
executive power, and public truſt, in the Repub- 
lic. But when all their views of that kind were 
accompliſhed, the Republic did not for all this en- 
joy more quiet, nor was the intereſt of the Peo- 
ple better attended to, than before. New ſtrug- 
gles then aroſe for actual admiſſion to thoſe places, 
for / procuring: them to relations, or friends; for 
governments of provinces, and commands of armies. 
A few Tribunes, indeed, did at times apply them- 
ſelves ſeriouſly, out of real virtue and love of their 
duty, to remedy the grievances of the People; 
but both their fellow Tribunes, as we may ſee 

in Hiſtory, and the whole body of thoſe Men up- 
on whom the People had, at different times, be- 
ſtowed: Conſulſhips, Adileſhips, Cenſorſhips, and: 
other dignities without number, united together 
with the: utmoſt vehemence againſt them; and the 
real Patriots, ſuch as Tiberius Gracchus, Caius; 
Gracchus, and Fulvius, conſtantly periſhed in the 


I have been ſomewhat explicit on the effects 
roduced by the different Revolutions that have 
— in the Roman Republic, becauſe its Hiſ- 
tory is much known to us, and we have, either 
in Dignyfius of Halicarnaſſus, or Livy, conſiderable 
monuments of the more ancient part of it. But 
the Hiſtory of the Grecian Commonwealths would 
alſo have ſupplied us with a number of facts to 
the ſame purpoſe: that Revolution, for inſtance, 
by which the Hiſtratidæ were driven out of Athens 
—that by which the Four hundred, and afterwards 
the Thirty, were eſtabliſhed, as well as that by 
which the latter were in their turn expelled, all 
ending in ſecuring the power of a feu. The 
Republic of Syracuſe, that of Coreyra, of which 
Thucydides has left us a pretty full account, and 
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that of Florence, of which Machiavel has written 
the Hiſtory, alſo preſent us a ſeries of pubhe com- 
motions ended by treaties, in which, as in the 
Roman Republic, the grievances of the People, 
though ever ſo loudly complained of in the begin- 
ning by thoſe who acted as their defenders, were, 
in the iſſue, moſt eareleſsly attended to, or even 
totally diſregarded (a). 
But if we turn our eyes towards the Engliſh 
Hiſtory, ſcenes of a quite different kind will offer 
to our view; and we ſhall find, on the contrary, 
_ that Revolutions in England have always been 
terminated by making ſuch proviſions, and only 
fuch, as all orders of the People were really and 
indiſcriminately to enjoy. 

Moſt extraordinary facts, theſe ! and which, 2 | 
all the other circumſtances that accompanied them, 
we ſee, all along, to have been owing to the im- 
poſſibility (a point that has been ſo much inſiſted 
upon in former Chapters) in which thoſe who poſ- 
ſeſſed the confidence of the People, were, of tranſ- 
ferring to themſelves any branch of the Executive 
authority, and thus ſeparating. their own-condition 
from that of the reſt of the People. | 

Without - mentioning the compacts which were 
made with the firſt Kings of the Norman line, let 
us only caſt our eyes on Magna Charta, which is 
ſtill the foundation of Engliſh liberty. A number 
of circumſtances which have been deſcribed in the 
former part of this work, concurred at chat time 
to ſtrengthen the Regal power to ſuch a degree 


(a) The Revolutions which * formerly happetiv.in France, 
have all ended like the above mentioned : of this a remarkable 
inſtance may be ſeen in the note (a) p. 21, of this Work. The 
ſame facts are alſo to be obſerved in the Hiftory-of* Spain, Den- 
mark, Sweden, Scotland, &.; but I have avoided mentfening 
genes of a Monarchical form, till ſome nen | 
which the Reader will find in the XVIIth Chapter. | 
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that no Men in the State could entertain a hope 
of ſucceeding in any other deſign than that of ſet- 
ting bounds to it. How great was the union which 
thence aroſe among all orders of the People what 
extent, what caution, do we ſee in the proviſions 
made by the Great Charter! All the objects for 
which Men naturally wiſh to live in a ſtate of So- 
ciety, were ſettled in its thirty-eight Articles. The 
judicial authority was regulated. The perſon and 
property of the individual were ſecured. The ſafe- 
ty of the Merchant and ſtranger was provided for. 
The higher claſs of Citizens gave up a number of 
oppreſſive privileges which they had long ſince 
accuſtomed themſelves to look upon as their un- 
doubted rights (a). Nay, the implements of til- 
lage of the Bondman, or Slave, were alſo ſecured 
to him: and for the firſt time perhaps in the an- 
nals of the World, a civil war was terminated by 
making ſtipulations in favour of thoſe unfortunate 
men to whom the avarice and luſt of dominion in- 
herent in human Nature, continued, over the great- 
eſt part of the Earth, to deny the common rights 
of Mankind. OO 0 | 

Under Henry the Third great diſturbances aroſe ; 
and they were all terminated by ſolemn confirmati- 
ons given to the Great Charter. Under Edward I. 
Edward II. Edward III. and Richard II. thoſe who 
were intruſted with the care of the intereſts of 
the People loſt no opportunity that offered of 
ſtrengthening ſtill farther that foundation of pub- 
lic ty; of taking all ſuch precautions as might 
render the Great Charter ſtill more effectual in the 
event. They had not ceaſed to be convinced that 


| (a) All poſſeſſors of lands took the engagement to eſtabliſh in 
behalf of their Tenants and Vaſſals (erga ſuos) the ſame liber- 
ties which they demanded from the King.—— Mag. Char. cap. 
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their cauſe was the ſame with that of all the reſt of 
the People. | | eee ? 
Henry of Lancaſter having laid claim to the 
Crown, the Commons received the law from the 
victorious party. They ſettled the Crown upon 
Henry, by the name of Henry the Fourth; and 
added to the AR of Settlement, proviſions which 
the Reader may ſee in the ſecond Volume of the 
Parliamentary Hiſtory of England. Struck with the 
wiſdom of the conditions demanded by the Com- 
mons, the Authors of the Book juſt mentioned 
obſerve (perhaps with ſome ſimplicity), that the 
Commons of England were no fools at that time. 
They ought rather to have ſaid ;—The Commons 
of England were happy enough to form among 
themſelves an Aſſembly in which every one could 
propoſe what matters he pleaſed, and freely diſ- 
cuſs them ;—they had no poſſibility left of convert- 
ing either theſe advantages, or 1n general the con- 
fidence which the People had placed in them, to 
any private views of their own: they, therefore, 
without loſs of time endeavoured to ſtipulate uſeful 
conditions with that power by which they ſaw them- 
ſelves at every inſtant expoſed to be diſſolved and 
_ diſperſed, and applied their induſtry to inſure the 
| ſafety of the whole People, as it was the only means 
they had of procuring their own. TEE. 
In the long contentions which took place between 


the Houſes of York and Lancaſter, the Commons 


remained ſpectators of diſorders which, in thoſe 
times, it was not in their pre to prevent : they 
ſucceſſively acknowledged the title of the victorious 
parties; but whether under Edward the Fourth, 
under Richard the Third, or Henry the Seventh, 
by whom thoſe 1 were terminated, they 
continually availed themſelves of the importance 
of the ſervices which they were able to perform, 
to the new eſtabliſhed Sovereign, for obtaining 
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.effeual - conditions in favour of the whole body 
of the People. 
At the accéſſion of James the F irſt, which, as 
it placed a new family on the Phrone of England, 
may be conſidered as a kind of Revolution, no 
demands were made by the Men who were. at 
the head of the Nation, but in favour of general 
liberty. 
After the acceſſion of Charles the Firſt, diſ- 
contents of a very ſerious nature began to take 
place, and they were terminated in the firſt in- 
Nance, by the Act called the Ferition , Riglt, 
which is ſtill looked upon as a moſt preciſe 
and accurate delineation of the — of the Peo- 
ple (a). 
jane - Reftoration of Charles: the Second, the 
- Conſtitution being re-eſtabliſhed upon its former 
principles, the former conſequences produced by 
it began again to take place; and we ſee at that 
ra, and indeed during the whole courſe of that 
reign, a continued ſeries of ene taken for 
ſecuring the general liberty. 
_ "Laſtly, the great event Which took place in 
the: year 1689, affords a ſtriking confirmation of 
the — of the obſervation made in this Chapter. 
At this æra the political wonder appeared— 
of a Revolution — by a Th of public 
Acts in "which no intereſts but thoſe of — Peo- 


(a) The diſorders which took -place-in the latter part of the 
of that Prince, ſeem indeed to contain a complete con- 
. tradition of the aſſertion which is the ſubje& of the preſent 
Chapter; but they, at the ſame time, are a no leſs convincing 
confirmation of the truth of the principles laid down in the 
courſe of this whole Work. "The above mentioned diforders 
took riſe from that day in which Charles the Firſt gave up the 
power of diſſolving his Parliament; that is, from the day in 
which the Members of that Aſſembly acquired an independent, 
perſonal, permanent authority, which they ſoon began to turn 
9 People who had raiſed chem to ĩt. 1 
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ple at large were conſidered and provided for; 
—no clauſe, even the moſt indirect, was inſerted; 
either to gratify the preſent ambition, or favour 
the future views, of thoſe who were perſonally 
concerned in bringing thoſe acts to a concluſion: 
Indeed, if any thing is capable of conveying to 
us an adequate idea of the ſoundneſs, as well as 
peculiarity, of the principles on which the Eng- 
liſh Government is founded, it is the attentive 

peruſal of the Syſtem of public Compacts to which 
the Revolution of the year 1689 gave riſe, —of the 
Bill of Rights with all its different clauſes, and of 
the ſeveral Acts which under two ſubſequent Reigns, 
till the Acceſſion of the Houſe of Hanover, were 
made in order to ſtrengthen it. A 


Second Difference The Manner after which the 
Laws for the Liberty of the Subject are executed 


Th E ſecond difference I mean to ſpeak of, be- 
tween the Engliſh Government, and that of other 
free States, concerns the important object of the 
execution of the Laws. On this article, alſo, we 
ſhall find the advantage to lie on the fide of the 
Engliſh Government; and, if we make a compa- 
riſon between the Hiſtory of thoſe States and that 
of England, it will lead us to the following ob- 

ſervation, viz. that though in other free States the 
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laws concerning the Liberty of the Citizens were 
imperfect, yet the execution of them was ſtill more 
defective. In England, on the contrary, the laws 
for the ſecurity of the Subject are not only very 
extenfive in their proviſions, but the manner in 
which they are executed, carries theſe advantages 
ſtill farther ; and Engliſh Subjects enjoy no leſs li- 
berty from the ſpirit both of juſtice and mild- 
neſs, by which all branches of the Government 
are influenced, than from the accuracy of the laws 
themlelves. x | Cos. 
I be Roman Commonwealth will here again ſup- 
ply us with examples to prove the former part of 
the above aſſertion. When I ſaid, in the foregoing 
Chapter, that, in times of public commotion, no 
proviſions were made for the body of the People, 
I meant no proviſions that were likely to prove ef- 
fectual in the event. When the People were rouſed 
to a certain degree, or when their concurrence 
was neceſſary to carry into effect certain reſolu- 
tions, or meaſures, that were particularly intereſt- 
ing to the Men in power, the latter could not, 
with any prudence, only profeſs a contempt for 
the political wiſhes of the People; and ſome de- 
clarations expreſſed in general words, in favour 
of public liberty, were indeed added to the laws 
that were enacted on thoſe occaſions. But theſe 
declarations, and the principles which they tend- 
ed to eſtabliſh, were afterwards even openly diſ- 
regarded in"practice. ' - YO | 
Thus, when the People were made to vote, 
about a year after the expulſion of the Kings, that 
the Regal Government never ſhould be again 
eſtabliſhed in Rome, and that thoſe who ſhould 
endeayour to reſtore it, ſhould be devoted to the 
Gods, an article was added which, in general terms, 
confirmed to the Citizens the right they had be- 
fore enjoyed under the King, of appealing to the 
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People from the ſentences of death paſſed upon 
them. No puniſhment (which will ſurpriſe the 
Reader) was decreed againſt thoſe who ſhould 
violate this law; and indeed the Conſuls, as we 
may ſee in Dionyſius of Halicarnaſſus and Livy, 
concerned themſelves but little about the appeals 
of the Citizens, and in the more than military 
exerciſe of their functions, continued to ſport 
with rights which they ought to have reſpected, 
however imperfectly and looſely they had been 
ſecuried. | 2. 495 JO OD or 

An article to the ſame purport with the above, 
was -afterwards alſo added to the laws of the 
Twelve Tables; but the Decemvirs, to whom the 
execution of thoſe laws was at firſt committed, be- 
haved exactly in the ſame manner and even'worſe 
than the Conſuls had done before them : and after - 
they were expelled (a), the Magiſtrates who ſuc- 
ceeded them appear to have been as little tender of 
the lives of the Citizens. I ſhall among many in- 
ſtances, ' relate one which will ſhew upon what 
flight grounds the Citizens were expoſed to have 
their lives taken away, ——Spurius Mælius being 
accuſed of endeavouring to make himſelf - King, 
was ſummoned by the Maſter of the Horſe, to ap- 
pear before the Dictator, in order to clear himſelf 
of this ſomewhat extraordinary imputation. Spurius 
took refuge among the People; the Maſter of the 
Horſe purſued him, and killed him on the fpot. 


(a) At the time of the expulſion of the Decemvirs, a law was 
alſo enacted, that no Magiſtrate ſhould: be created from whom 
no appeal could be made to the People { Magiftratus fine provo- 
catione. Tit. Liv. lib. iii. $ 55.) by which the people expreſsly 
meant to aboliſh the Dictatorſhip: but, from the fact that will 
juſt now be related, and which happened about ten years after- 
wards, we ſhall ſee that this law was not Beiter obſerved than 


the former ones had been. 
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The multitude having thereupon exprefled a great 
indignation, the Dictator had them called to his 
Tribunal, and declared that Spurius had been law- 
fully put to death, even though he might be in no- 
cent of the crime laid to his charge, for having 
refuſed to appear before the Dictator, when ſum- 
moned to do ſo by the Maſter of the Horſe (a). 
About one hundred and forty years after the 
times we mention; the law concerning the appeals 
to the People was enacted for the third time. But 
we do not ſee that it was better obſerved afterwards. 
than it had been before : we find it frequently 
violated, fince that period, by the different Magi- 
ſtrates of the Republic, and the Senate itſelf, not- 
withſtanding this ſame law, at times, made formi- 
dable examples of the Citizens. Of this we have 
an inſtance in the three hundred ſoldiers who had 
pillaged the town of Rhegium. The Senate, of its 
own authority, ordered them all to be put to 
death. In vain did the Tribune Flaccus remon- 
ſtrate againſt ſo ſevere an exertion of public juſ- 
tice on Roman Citizens: the Senate, ſays Vale- 
ris Maximus, nevertheleſs perſiſted in its reſolu- 
tion (6). 3 | 

All theſe laws for ſecuring the lives of the Ci- 
tizens, had hitherto been enacted without any 


(a) Tumultuantem deinde multitudinem, incerta exiſtimatione 
facti, ad eoncionem vocari juſſit, & Melium jure cgſum pronunci- 
avit, etiam ſi regni crimine inſons fuerit, qui vocatus 4 Magiſtro 

itum, ad Ditatorem non veniſſet. Tit. Liv. lib. iv. 5g 15. 

Val. Max. book ii. c. 7. This author does not mention 
the preciſe number of thoſe who were put to death on this 
oecaſion; he only ſays that they were executed fifty at a time, 
in different ſucceſſive days; but other Authors make the num 
ber of them amount to four thouſand. Livy ſpeaks of a whole 
Legion. Legio Campana gue Rhegium occupaverat, obſefſa, deditione 
fa8d, ſecuri percuſſa eff. —Tit. Liv. lib. xv. Epit.— have here 
followed Polybius, who ſays that only three hundred were taken 
and brought to Rome, 
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mention being made of a puniſhment againſt thoſe 
who ſhould violate them. At laſt the celebrated 
Lex Porcia was paſſed, which ſubjected to baniſh- 

ment thoſe who ſhould cauſe a Roman Citizen to 
be ſcourged and put to death. From a number of 
inſtances poſterior to this law, it appears, that it 
was not better obſerved than thoſe before it had 
been: Caius Gracchus, therefore, cauſed the Lex * 
Sempronia to be enacted, by which a new ſanction 
was given to it, But this ſecond law did not ſe- 
cure his own life, and that of his friends, better 
than the Lex Porcia had done that of his brother, 
and thoſe who had ſupported him: indeed, all 
the events which took place about thoſe times, 
rendered it manifeſt that the evil was ſuch as was 
beyond the power of any laws to cure.—I ſhall | 
here mention a fact which affords a remarkable 
inſtance of the wantonneſs with which the Roman 
Magiſtrates had accuſtomed themſelves to take away 
the lives of the Citizens, A Citizen, named Mem- 
mius, having put up for the Conſulſhip, and. pub- 
lickly calvin for the ſame, in oppoſition to a 
Man whom the Tribune Saturninus ſupported, the 
latter cauſed him to be apprehended, and made 
him expire under blows in the public Forum. The 


Tribune even carried his inſolence ſo far, as Cicero 


informs us, as to give to this act of cruelty, tranſ- 
acted in the preſence of the whole People aſſem- 
bled, the outward form of a lawful act of public 
Juſtice (a). 1 | W 


(a) The fatal forms of words /cruciatis carmina) uſed by 
the Roman Magiſtrates when they ordered a Man to be put to 
death, reſounded = Tully in his ſpeech for Rabirius) in the 
Aſſembly of the People, in which the Cenſors had forbidden 
the common Executioner ever to appear, I Lifor, colliga manus. 
Caput obnubita. Arbori igfelici ſuſpendito.—Memmius being a con- 
fiderable Citizen, as we.may conclude from his canvaſſing with 


tycceſs for the Conſulſhip, all the great Men in the Republic 
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Nor were the Roman Magiſtrates ſatisfied with 
committing acts of injuſtice in their political capa- _ | 
city, and for the ſupport of the power of that Z 

Body of which they made a part. Avarice and 
private rapine were at laſt added to political am- 
bition. The Provinces were firſt oppreſſed and 
plundered. The calamity in proceſs of time reach- 
ed Italy itſelf, and the centre of the Republic; 
till at laſt the Lex Calpurnia de repetundis was en- 
acted to put a ſtop to it. By this law an action 
was given to the Citizens and Allies for the re- 
covery of the money extorted from them by Magi- 
ſtrates, or Men in power; and the Lex Junia af- 
terwards added the penalty of baniſhment to the 
obligation of making reſtitution. - _ 
But here another kind of diſorder aroſe. The 
Judges proved as corrupt as the Magiſtrates had 
been oppreſſive. They equally betrayed, in their 
own province, the cauſe of the Republic with 
which they had been intruſted; and rather choſe 
to ſhare in the plunder of the Conſuls, the Prætors, 
and the Proconſuls, than put the laws in force 
_ againſt them. Y 5 9 

New expedients were, therefore, reſorted to, in 
order to remedy this new evil. Laws were made 
for judging and puniſhing the Judges themſelves; - 

and above all, continual changes were made in 
the manner of compoſing their Aſſemblies. But 
the malady lay too deep for common legal pro- 
"viſions to remedy. The guilty Judges employed 
the ſame reſources in order to avoid conviction, 
as the guilty Magiſtrates had done ; and thoſe con- 


took the alarm at the atrocious action of the Tribune: the 
Senate, the next day, iſſued out a ſolemn mandate, or form of 
words, to the Conſuls, 10 provide that the Republic ſhould receive 
no detriment ; and the Tribune was killed in a pitched battle 


* 


that was fought at the foot of the Capitol. 


. 2 
1 
r — 
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tinual changes at which we are amazed, that were 


made in the conſtitution of the judiciary Bodies 
(a), inſtead of obviating the corruption of the 


Judges, only transferred to other Men the profit 
ariſing from becoming guilty of it. It was grown 


to be a general complaint ſo early as the times of 


the Gracchi, that no Man who had money to give 
could be brought to puniſhment (5). Cicero ſays, 
that in his time, the ſame opinion was become ſet- 
tled and univerſally received (c); and his Speeches 
are full of his lamentations on what he calls the 
levity, and the infamy, of the public Judgments. | 
Nor was the impunity of the corrupt Judges the 


only evil under which the Republic laboured. Com- 
_ . motions of the whole Empire at laſt took place. 


The horrid vexations, and afterwards the acquittal, 
of Aquilius, Proconſul of Syria, and ſome others 
who had been guilty of the ſame crimes, drove 


the Provinces of Aſia to deſperation : and then it 


was that that terrible war of Mithridates aroſe, 


(a) The Judges (over the Aﬀembly of whom the Prætor 
- uſually preſided) were taken from the body of the Senate, till 
ſome years after the laſt Punic War; when the Lex Sempronia, 
| Propoſed by Caius 8. Gracchus, enacted that they ſhould in fu- 


ture be taken from the Equeſtrian Order. The Conſul Czpio 
procured afterwards a law to be enacted, by which the Judges 


| were to be taken from both orders equally. The Lex Servilia | 
| ſoon after put the Equeſtrian Order again in poſſeſſion of the 


Tudgments; and, after ſome years, the Lex Livia reſtored them 
entirely to the Senate, —The Lex Plautia enacted afterwards, 
that the Judges ſhould be taken from the three orders; the 
Senatorian, Equeſtrian, and Plebeian. ''The Lex Cornelia, framed 
by the DiRator Sylla, enacted again, that the Judges ſhould be 
entirely taken from the body of the Senate. The Lex Aurelia 
ordered anew, that they ſhould be taken from the three orders, 
Pompey made ere a change in their number, which he 
fixed at ſeventy- five, and in the manner of electing them. And 
ſtly, Cæſar entirely reſtored the Judgments to the Order of 
the Senate. 7 55 „ I 
. App. de Bell. Civ. | 
(e Ad. ia Ven hk 
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which was uſhered in by the death of eighty thou- 
ſand Romans, maſſacred in one day, in all the 
Cities of Aſia (a). V 
The Laws and public Judgments not only thus 
failed of the end for which they had been eſtab- 
liſhed ; they even became, at length, new means 
of oppreſſion added to thoſe which already exiſt- 
ed. Citizens poſſeſſed of wealth, 2 obnoxi- 
ous to particular Bodies, or the few Magiſtrates 
who attempted to ſtem the torrent of the general 
corruption, were accuſed and condemned ; while 
Piſo, of whom Cicero in his ſpeech againſt him 
relates facts which make the Reader ſhudder with 
horror, and Verres, who had been guilty of enor- 
mities of the ſame kind, eſcaped unpuniſhed. 
Hence a war aroſe ſtill more formidable than 
the former, and the dangers of which we wonder 
that Rome was able to furmount. The greateſt 
part of the Italians revolted at once, exaſperated 
by the tyranny of the public Judgments ; and we 
find in Cicero, who informs us of the cauſe of 
this revolt, which was called the Social war, a 
very expreſſive account both of the unfortunate 
condition of the Republic, and of the perverſion 
that had been made of the methods taken to re- 
medy it. An hundred and ten years are not yet 
* elapſed (ſays he) fince the law for the recovery 
of money extorted by Magiſtrates was firſt pro? 
* pounded by the Tribune Calpurnius Piſo. A 
* number of other laws to the 0 effect, con- 
© tinually more and more ſevere, have followed: 
but ſo many perfons have been accuſed, ſo ma- 
ny condemned, ſo formidable a war has been 
* excited in Italy by the terror of the public 
1 and when the laws and Judgments 
have been ſuſpended, ſuch an oppreſſion and 


* 
* 

- 

* 


(a) Appia. 


OF ENGLAND: as 


* plunder of our Allies have prevailed, that we 
may truly ſay that it is not by our own ſtrength, 
but by the weakneſs of others, that we continue 
to exilt (a).“ err iy i Cot 
I have entered into theſe particulars with re. 
gard to the Roman Commonwealth, becauſe the 
facts on which they are grounded are remarkable of 
themſelves, and yet no juſt concluſion can be drawn 
from them, unleſs a ſeries of them were preſented 
to the Reader. Nor are we to account for theſe 
facts, by the Luxury which prevailed in the latter 
ages of the Republic, by the corruption of the 
manners of the Citizens, their degeneracy from 
their ancient principles, and ſuch like looſe general 
Phraſes, which may perhaps be uſeful to expreſs 
the manner itſelf in which the evil became mani- 
feſted, but by no means ſet forth the cauſes of it. 
The above diſorders aroſe from the very na- 
ture of the Government of the Republic,—of a 
Government in which the Executive and Supreme 
Power being made to centre in the Body of thoſe 
in whom the People had once placed their confi-- 
dence, there remained no other effectual Power 
in the State that might render it neceſſary for 
them to keep within the bounds of juſtice and 
decency. And in the mean time, as the People, 
who were intended as à check over that Body, 
continually gave a ſhare in this Executive authority 
to thoſe whom they entruſted with the care of 
their intereſts, they inereaſed the evils they com- 
plained of, as it were, at every attempt they made 
to remedy them; and inſtead of raiſing up Oppo- 
nents to thoſe who were become the enemies of 
their liberty, as it was their intention to do, they 
continually ſupplied them with new Aſſociates. 


(e] See Cic. de Of. bb, i. 1% 
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From this fituation of affairs, lowed as an un- 
avoidable conſequence, that continual deſertion of 
the cauſe of the People, which, even in time of 
Revolutions, when the paſſions of the People them- 
ſelves were rouſed, and they were in a great de- 
gree united, manifeſted itſelf in ſo remarkable a 
manner. We may trace the ſymptoms of the 
great political defect here mentioned, in the ear- 
ſieſt ages of the Commonwealth, as well as in the 
laſt ſtage of its duration. In Rome, while ſmall and 
poor, it rendered vain whatever rights or power 
the People poſſeſſed, and blaſted all their endea- 
vours to defend their liberty, in the fame man- 
ner as, in the more ſplendid ages of the Common- 
wealth, it rendered the moſt ſalutary regulations 
utterly fruitleſs, and even inſtrumental to the am- 
bition and avarice of a few. The prodigious for- 
rune of the Republic, in ſhort, did not create the 
diſorder, it only gave full ſcope to it. 
But if we turn our view towards the Hiſtory of 

the Engliſh Nation, we ſhall ſee how, from a Go- 
vernment in which the above defects did not exiſt, 
different conſequences have followed :—how cor- 
dially all ranks of Men have always united toge- 
ther to lay under proper reſtraints this Executive 
power, which they knew could never be their 


own. In times of public Revolutions, the great- + 


eſt care, as we have before obſerved, was taken 
to aſcertain the limits of that Power; and after 
peace had been reſtored to the State, thoſe who 
remained at the head of the Nation, continued to 
manifeſt an unwearied jealouſy in maintaining thoſe 
f which the united efforts of all had ob- 
tained, mr WT OS. x 1 
Thus it was made one of the Articles of Magna 
Charta, that the Executive Power ſhould not touch 
the perſon of the Subject, but in conſequence of 
à judgment paſſed upon him by his Peers; and 
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fo great was afterwards the general union in main- 
taining this law, that the Trial by Jury, that ad- 
mirable mode of proceeding which ſo effectually 
ſecures the Subject againſt all the attempts of Pow- 
er, even (which ſeemed ſo difficult to obtain) a- 
gainſt ſuch as might be made under the ſanction 
of the judicial authority, hath been preſerved to 
this day. It has even been preſerved in all its 
original 8 though the ſame has been ſucceſ- 
ſively ſuffered to decay, and then to be loſt, in 
the other Countries of Europe, where it had been 
formerly known (a). Nay, though this privilege 
of being tried by one's Peers, was at firſt a privi- 
lege of Conquerors and Maſters, exclufively ap- 
propriated to thoſe parts of Nations' which had 
originally invaded and ſeduced the reſt by arms, 
it has in England been ſucceſſively extended to 
every Order of the People. FIOTE n 


And not only the perſon, but alſo the proper- 
ty, of the individual, has been ſecured againſt all 
arbitrary attempts from the Executive power, and 
the latter has been ſucceſſively reſtrained from 
touching any part of the property of the Subject 


| Gl The Trial by Jury. was in uſe among the Normans long 
before they came over into England; but it is now utterly loſt 
in that Province: it even began very early to degenerate there 
from its firſt inſtitution; we ſee in Hale's Hiſtory of the Common 
Law of England, that the unanimity among Jurymen was 
not required in Normandy for making a verdit a good ver- 
dict; but when Jurymen diſſented, a number of them was taken 
out, and others added in their ſtead, till an unanimity was pro- 
cured, ——In Sweden, where, according to the opinion of the 
Learned in that Country, the Trial by Jury had its firſt origin. 
only ſome forms of that inſtitution are now preſerved in the lower 
Courts in the Chancery, where ſets of Jurymen are eſtabliſhed 
for life, and have a ſalary accordingly. See Robertſon's State of 
Swweden.—And in Scotland, the vicinity of England has not been 
able to preſerve to the Trial by Jury its genuine ancient form: 
the unanimity among Jurymen is not required, as I have been 
told, to form a verdict; but the majority is decifive, | 
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even under pretence of the neceſſities of the State, 
any otherwiſe than by the free grant of the Re- 
reſentatives of the People. Nay, ſo true and per- 
_ ſevering has been the zeal of theſe Repreſentatives 
in aſſerting on that account the intereſts of the 
Nation, from which they could not ſeparate their 
own, that this privilege of taxing themſelves, 
which was in the beginning grounded on a moſt 
precarious tenure, and only a mode of governing 
adopted by the Sovereign for the ſake 'of his own 
convenience, has become, in time, a ſettled right 
of the People, which the Sovereign has found 
it at length neceſſary ſolemnly and repeatedly to 
acknowledge, NOT e 
Nay more, the Repreſentatives of the People 
have applied this right of Taxation to a ſtill nobler 
uſe than the mere preſervation of property; they 
have, in proceſs of time, ſucceeded in converting it 
into a regular and conſtitutional means of influenc- 
ing the motions of the Executive Power. By means 
of this Right, they have gained the advantage of 
being conſtantly called to concur in the meaſures 
of the Sovereign, —of having the greateſt attention 
ſhewn by him to their requeſts, as well as the 
higheſt regard paid to any engagements that he 
enters into with them, Thus has it become at laſt 
the peculiar happineſs of Engliſh Subjects, to what- 


ever other People either ancient or modern we 


compare them, to enjoy a ſhare in the govern- 
ment of their Country, by electing Repreſenta- 
tives, who, by reaſon of the pecullar circumſtan- 
ces in which they are placed, and of the exten- 
ſive rights they poſſeſs, are both willing faithfully 
to ſerve thoſe hs have appointed them, and able 
to do fo. „ 
And indeed the Commons have not reſted ſatiſ- 
fed with eſtabliſhing, once for all, the proviſions 
for the liberty of the People which have been juſt 
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mentioned ; they have afterwards made the pre- 
ſervation of them the firſt object of their care (a), 
and taken every opportunity of giving them new 
_ vigour and life. + BE fu eee 
Thus, under Charles the Firſt, when attacks 
of a moſt alarming nature were made on the pri- 
vilege of the People to grant free ſupplies to the 
Crown, the Commons vindicated, without loſs of 
time, that great right of the Nation, which is the 
Conſtitutional bulwark of all others, and haſtened 
to oppugn in their beginning, every precedent of 
a practice that muſt in the end have produced the 
ruin of public liberty. Fs! IN oo 
They even extended their care to abuſes of every 
kind. The judicial authority, for inſtance, which 
the Executive Power had imperceptibly aſſumed 
to itſelf, both with reſpe& to the perſon and pro- 
perty of the individual, was abrogated by the Act 
which aboliſhed the Court of Star Chamber ; and 
the Crown was thus brought back to its true Con- 
ſtitutional office; viz. the countenancing, and 
ſupporting with its ſtrength, tht execution of the 
WS. 8 ̃ e 
The ſubſequent endeavours of the Legiſlature 
have carried even to a ſtill greater extent the a- 
bove privileges of the People. They have more- 


over ſucceeded in reſtraining the Crown from any 


attempt to ſeize and confine, even for the ſhort- 
eſt time, the perſon of the Subject, unleſs it be 
in the caſes aſcertained by the Law, of which the 
Judges of it are to decide. | 


| (a) The operation of the Commons at the beginning of a 
Seſſion, is. to appoint four grand Committees. e one is 2 
Committee of Religion, another of Courts of Juſtice, another 
of Trade, and another of Grievances: they are to be ſtanding 
Committees during the whole Seſſion. 8 
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Nor has this extenſive unexampled freedoin, « at 
the expence of the Executive Power, been made, 
as we might be inclinable to think, the excluſive 
appropriated privilege of the great and powerful. 
It is to be enjoyed alike by all ranks of Subjects. 
Nay, it was the injury done to a common Citizen 
that gave exiſtence to the Act which has com- 
pleted the ſecurity of this intereſting branch of 
public liberty.— The oppreſſion of an obſcure indivi- 
dual, ſays 3 Bla e, gave riſe to the famous 
Habeas Ad : Junius has quoted this obſer- 
vation of the Judge; and the fame is well worth 
repeating a third time, for the juſt idea it conveys 
of that readineſs of all orders of Men, to unite 
in defence of common liberty, which is a cha- 
racteriſtic circumſtance in the Engliſh Govern- 
ment (a). 

And this general union in favour of public b. 
berty, has not been confined to the framing of 
laws for its ſecurity: it has operated with no leſs 
vigour in bringing to pumſhment ſuch as have 
ventured to infringe them; and the Sovereign has 
conſtantly found it neceſſary to give up the vio- 
lators of thoſe laws, even when his own ſervants, 
to the Juſtice of their Country. 
Thus we find, fo early as the reign of Edward 

the F irſt, Judges who were convicted of having 
. exactions in the exerciſe of their offices, 
to have been condemned by a ſentence of Parlia- 
ment (6). From the immenſe n which were 


{a) The individual here alluded to was one Francis . 
who having made a motion at Guildhall, in the year 1676, to 
| petition the Bog for a new Parliament, was examined before 
the Privy Council, and afterwards committed to the Gate-Houſe, 
where he was kept about two months, through the delays made 
| by the ſeveral Judges to whom he applied, in granting him a 

Habeas Corpus. —See the State Trials, vol. vii. anno 1676, 

(3) Sir Ralph de Hengham, Chief Juſtice of the King's 
* was ned me marks ; Sir Thomas * Chief 
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laid upon them, and which-it ſeems they were in 
a condition to pay, we may indeed conclude that, 
in thoſe early ages of the Conſtitution, the reme- 
dy was applied rather late to the diſorder; bu 
yet it was at laſt applied. „ 
Under Richard the Second, examples of the 
ſame kind were renewed. Michael de la Pole, Earl 
of Suffolk, who had been Lord Chancellor of the 
kingdom, the Duke of Ireland, and the Archbiſnop 
of York, having abuſed their power by carrying 
on deſigns that were ſubverſive of public liberty, 
were declared guilty of High-treaſon ; and a num- 
ber of Judges who, in their judicial capacity, had 
acted as their inſtruments, were involved in the 
ſame condemnation (a). „„ ; 
_ . Under the reign of Henry the Eighth, Sir Tho- 
mas Empſon, and Edmund Dudley, who had been 
the promoters of the exactions committed under 


Juſtice of the Common Pleas, had his whole eſtate forfeited ; 
and Sir Adam de Stratton, Chief Baron of the Exchequer, was 
fined 3400 marks. SIS Ek 
(a) The moft conſpicuous among theſe Judges were Sir 

Robert Belknap, and Sir Robert Treſilian, Chief Juſtice of 
the King's Bench. The latter had drawn up a ftring of queſ- 
tions calculated to confer a deſpotic authority on the Crown, 
or rather on the Miniſters above named, who had found means 
to render themſelves entire Maſters of the perſon of the King. 
Theſe queſtions Sir Robert Trefilian propoſed to the Judges, 
who had been ſummoned for that purpoſe, and they gave their 
opinion in favour of them. One of theſe opinions of the Judges, 
among others, tended to no leſs than to annihilate, at one ſtroke, 
all the rights of the Commons, by taking from them that im- 
portant privilege mentioned before, of ſtarting and freely diſ- 
cuſſing whatever ſubjects of debate they think proper: the 
Commons were to be- reſtrained, under pain of being puniſhed as 
traitors, from proceeding upon any articles beſides thoſe limited 
to them by the King. All thoſe who had a ſhare in the above 
declarations of the Judges, were attainted of high-treaſon. Some 
were hanged; among them was Sir Robert Treſilian; and the 
others were only baniſhed, at the interceſſion of the Biſhops. 
See the Parl. Hiſtory of England, vol. i. 
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the preceding reign, fell victims to the zeal of the 
Commons for vindicating the cauſe of the People. 
Under King James the Firſt, Lord Chancellor 
Bacon experienced that neither his high dignity, 

nor great perſonal qualifications, could ſcreen him 

from having the ſevereſt cenſure paſſed on him, 
for the corrupt practices of which he had ſuffer- 
ed himſelf to become guilty. And under Charles 
the Firſt; the Jam having attempted to imitate 
the example of the Judges under Richard the Se- 


condd, by delivering opinions ſubverſive of the 


rights of the People, found the ſame ſpirit of 
watchfulneſs in the Commons, as had proved the 
ruin of the former. Lord Finch, Keeper of the 
Great Seal, was obliged to fly beyond ſea. The 
Judges Davenport and 9 were impriſoned: 
and Judge Berkeley was ſeized while fitting upon 
the Bench, as we find in Ruſhworth. A 

In the reign of Charles the Second, we again 
find freſh inſtances of the vigilance of the Com- 
mons. Sir William Scroggs, Lord Chief Juſtice 
of the King's-Bench, Sir Francis North, Chief 
' Juſtice of the Common Pleas, Sir Thomas Jones, 
one of the Judges of the King's Bench, and Sir 
Richard Weſton, one of the Barons of the Ex- 


= chequer, were impeached by the Commons, for 


parnalities ſhewn by them in the adminiſtration of 
Juſtice ; and Chief Juſtice Scroggs, againſt whom 
ſome poſitive charges were well proved, was re- 
N. from his employments. | 
The ſeveral examples offered here to the Reader, 
have been taken from ſeveral different periods of 
the Engliſh Hiſtory, in order to ſhew that neither 
the influence, nor the dignity of the infractors of 
the laws, even when they have been the neareſt 
Servants of the Crown, have ever been able to 
check the zeal of the Commons in aſſerting the 
rights of the People. Other examples might per- 
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haps ba related to the ſame purpoſe ; though the 
whole number of thoſe to be met with, will, upon 
enquiry, be found the ſmaller, in proportion as 
the danger of infringing der lun has always been 
indubitable. ; 
So much regularity has: even Aim all the; eir- 
cumſtances above mentioned) been introduced into 
the operations of the Executive Power in England, 
—-ſuch an exact Juſtice have the People been ac- 
cuſtomed, as a conſequence, to expect from that 
quarter, that even the Sovereign, for his having 

once - ſuffered himſelf perſonally to violate. the 
ſafer y of the Suhject, did not eſcape ſevere cen- 
— The attack made by, order of Charles the 
Second, on the perſon of Sir John Coventry, filled 
the nation with aſtoniſnment; and this violent 
gratification of private paſſion, on the part of — 
Sovereign (a piece of ſelf-indulgence. with regard 
to inferiors, which, whole claſſes of individuals = 
certain Countries almoſt - think that they have a 
right to) excited a general ferment. This event. 
<* (ſays Biſhop: Burnet) put the Houſe of Commons 
« jn a, furious uproar . It gave great advan- 
e tages to all thoſe who oppoſed the Court; and 
the names of the Court and Country party, which 
till now had ſeemed to be forgotten, were again 
« revived (a)“ 

Theſe are the e chat have been ſet, in 
the Engliſh Government, on the operations of the 
Executive Power: limitations to Which we find 
nothing comparable: i in any other free States, an- 
cient W and ich are N we 


— . oF 


(a) dee Baran Hiſtory, et i. anno ee Au Act of 
Parliament was made on this occafion, for giving a farther ex- 
tent to the proviſions before made for the N . of 
the Subject; which | is till called the Cqventy Ack. | 
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have ſeen, to that very circumſtance which ſeem- 
ed at firſt fight to prevent the poſhbility of them, 
I IT mean the greatneſs and unity of that Power; 
the effect of which has been, in the event, to 
unite upon the ſame object, the views and efforts 
of all Orders of the Peopltlee . 
From this circumſtance, that is, the unity and 
uliar ſtability of the Executive Power in Eng- 
d, another moſt advantageous conſequence has 
followed, that has been before noticed, and which 
it is not improper to mention again here, as this 
Chapter is intended to confirm the principles laid 
down in the former ones, I mean the unremitted 
continuance of the ſame general union among all 
ranks of Men, and the ſpirit of mutual juſtice 
which thereby continues to be diffuſed through 
all orders of Subjects. ite r 
Though ſurrounded by the many boundaries that 
have juſt now been deſcribed, the Crown, we 
muſt obſerve, has preſerved its prerogative un- 
divided: it ſtill poſſeſſes its whole effeRive ſtrength, 
and is only tied by its own engagements, and 
the conſideration of what it owes to its deareſt 
The great, or wealthy men in the Nation, who, 
_— the body of the People, have ſucceed- 
ed in __ the exerciſe of its authority with- 
in ſuch well d 
tation that it will continue to confine itſelf to 
them any longer than they themſelves continue, 


that ſupport of the People, which alone can make 
them appear of conſequence in the eye of the So- 
vereign,—no probable hopes that the Crown will 
— to apr thoſe laws — which their 
weal ignity, iberty, Are protect „ An long- 
er than they themſelves alſo continue to res. 


efined limits, can have no expec- 


the juſtice of their own conduct, to deſerve © 
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Nay more, all thoſe claims of their rights which 
they continue to make againſt the Crown, are en- 
couragements which they give to the reſt of the 
People to aſſert their own rights againſt them. 
Their conſtant oppoſition to all arbitrary proceed- 
ings of that Power, is à continual declaration they 
make againſt any = of oppreſſion which the 
_ ſuperior advantages they my , might entice them 
to commit on their inferior fellow-ſubjects. Nor 
was that ſevere cenſure, for inſtance, which they 
concurred in paſſing. on an unguarded violent — | 
tion of 'their Sovereign; only a reſtraint put upon 
the perſonal actions of future Engliſh Kings; no, 
it was a much more extenſive provifion for the 
ſecuring of public liberty ;—it was a ſolemn en- 
gagement entered into by all the powerful Men 
in the State to the whole body of the People, 
ſerupulouſly to re the perien of the loweſt 
| ny them. | 
And indeed the conſtant tenor of the onda 
even of the two Houſes of Parliament ſhews us, 
that the above - obſervations. are not matters of 
mere ſpeculation. From the earlieſt times we ſee 
the Members of the Houſe of Commons to have 
been very cautious not to aſſume any diſtinQion 
that might alienate from them the affeQions of the 
reſt of the People (a). Whenever thoſe privileges 
. were a to them for the diſcharge of 
8 2 5 5 | 


(a) M cis Abi dn a ſimple breach 
of the peace, the Members of the Houſe of Commons have no 
privilege whatever above the reſt of the People: they may be 
committed to priſon by any Juſtice of the Peace; fag are dea] 
with aft in the ſame manner as an other Subjects. With 
to civil matters, their only lege is to be free from 
Aris duri — the time of a Seſſion, and forty days before, and 
forty days after ; but they may be ſued, by procels * "_ 
goods, for any * debt e 5 | 
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their truſt have proved burdenſome: to the Com- 
munity, they have retrenched them. And- thoſe 
of their Members who have applied either theſe 
privileges, or in general that 1nfluence which they 
derived from their ſituation, to any oppreſſive 
purpoſes, they themſelves have -millcwrouted to 
dring to puniſhmen. : 

Thus, 'we ſee, 1 rei or n 
Firſt, Sir Giles Mompeſſon, a — of the 
Houſe of Commons, having been guilty of mono- 
polies, and other acts of great oppreſſion on the 
People, was not only expelled, but impeached and 
proſecuted with the greateſt warmth by the Houſe, 
and finally condemned by the Lords to be pub- 
hekly' degraded from his rank of a Knight, held 
for ever an infamous perſon, and impriſoned dur- 
ing life. 

In the a reign, Sir John Bonner) ke was 
alſo a Member of the Houle of Commons, having 
been found to have been guilty of "ſeveral cor- 
rupt practices, in his — of og of the 
Prerogative Court of Canterbury, ſuch as taking 
exorbitant fees, and the rr was expelled the 
Houſe, and proſecuted for theſe offence. 

In the year 1641, Mr. Henry Benſon, Member 
for Knareſborough, having been detected in felling 
protections, experienced likewiſe * indignation 
of the Houſe, and was expelled. 

In fine, in order as it were to make it com- 
pletely notorious, that neither the condition of 
Repreſentative of the People, nor even any degree 
of influence in their Houſe, could excuſe any 'one 
of them from ſtrialy obſerving the rules of Juſ- 
tice, the Commons did on one occaſion paſs the 
moſt ſevere cenſure they had power to inflict, upon 
their Speaker himſelf, for having, in a fingle i in- 
ſtance, attempted to convert the diſcharge of his 
duty as a Speaker into a means of Private emo- 
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lument.—Sir John Trevor, Speaker of the Houſe 
of Commons, having, in the ſixth year of the 
reign of King William, received a thouſand gui- 
neas from the City of London, © as a gratuity for 
the trouble he had taken with regard to the 
e paſſing of the Orphan Bill, was voted: guilty 
of a High crime and miſdemeanor, and expelled 
the Houſe. Even the inconfiderable ſum of twenty 
guineas which Mr. Hungerford, another Member, 
had been weak enough to accept on the ſame 
ſcore, was looked upon as deſerving the notice of 
the Houſe, and he was likewiſe expelled (a). 

If we turn our view towards the Houſe of Lords, 
we ſhall find that they have alſo conſtantly taken 
care that their peculiar privileges ſhould not prove 
impediments to the common juſtice which is due 
to the reſt of the People (b). They have conſtant- 
ly agreed to every juſt propoſal that has been 
made to them on that ſubje& by the Commons: 
and indeed, if we confider the numerous and op- 
preſſive privileges claimed by the Nob/es in moſt 
other Countries, and the vehement ſpirit with which 
they are commonly aſſerted, we ſhall think it no 
' ſmall praiſe to the body of the Nobility in Eng- 


(a) Other examples of the attention of the Houſe of Com- 
mons to the condult of their Members, might be produced either 
before, or after, that which is mentioned here. The reader 
may, for inſtance, ſee the relation of their proceedings in the 
affair of the South Sea Company Scheme ; and a few years after, 
in that of the Charitable Corporation ; a fraudulent ſcheme parti- 

camp oppreſſive to the poor, for which ſeveral Members were 
eren 22 e | OCH at Et 

() In caſe of a public offence, or even-a ſimple breach of the 
peace, a Peer may be committed, till he finds bail, by any Jul- 
tice of the Peace: and Peers are to be tried by the common 
courſe of law,. for all offences under felony. "With regard to 
civil matters, they are at all times free from arrefts ; but execu- 
tion may be had againſt their effects, in the ſame manner as againſt 

| 'thoſe of other Subjects A : MI 55 erat D TT, 


* 
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Nor bas this juſt an 
the two Houſes of Parliament in the exerciſe of 
their powers (a moderation ſo unlike what has 
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land (and alſo to the nature of that Government 
of which they make a part) that it has been by 
their free conſent that their privileges have been 
confined to what they now are; that is to ſay, 
to no more, in general, than what is neceſlary to 
the accompliſhment of the end and conſtitutional 
deſign of that Houſe. | | 
In the exerciſe of their Judicial authority with 
* * to civil matters, the Lords have manifeſted 
a ſpirit of equity nowiſe inferior to that which 
they have ſhewn in their Legiſlative capacity. They 
have, in the diſcharge of that function (which of 


all others is ſo liable to create temptations), ſhewn 
an uncorruptneſs really ſuperior to what any ju- 


dicial Aſſembly in any other Nation can boaſt. 
Nor do I think that I run any riſk of being con- 


tradicted, when I ſay that the conduct of the Houſe 


of Lords, in their civil judicial capacity, has con- 


ſtantly been ſuch as has kept them above the reach 
of even ſuſpicion or ſlander. Eo. 5 


Even that privilege which they enjoy, of ex- 
cluſively trying their own Members in caſe of any 
accuſation that may affe& their life (a privilege 
which we might at firſt ſight think repugnant to 
the idea of a regular Government, and even alarm- 
ing to the reſt of the People) has conſtantly been 
made uſe of by the Lords to do juſtice to their 


fellow- ſubjects; and if we caſt our eyes either on 
the collection of the State Trials, or on the Hiſ- 


ory of England, we ſhall find very few examples, 
if any, of a Peer, really guilty of the offence laid 
to his charge, that has derived any advantage from 
his not being tried by a Jury of Commoners. 
moderate conduct of 


been related of the conduct of the powerſul Men 
in the Roman Republic) been the only happy con- 
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ſequence of that ſalutary jealouſy which thote two 
Bodies entertain of the power of the Crown. The 
ſame motive has alſo. engaged them to exert their 
utmoſt endeavours to put the Courts of Juftice 
under proper reſtraints : a point of the higheſt im- 
portance to public liber tig. e 
They have, from the earlieſt times, preferred 
complaints againſt the influence of the Crown over 
theſe Courts, and at laſt procured Laws to be enact- 
ed by which ſuch influence has been entirely pre- 
vented: all which meaſures, we muſt obſerve, were 
at the ſame time ſtrong declarations that no Sub- 
jects, however exalted their rank might be, were 
to think themſelves exempt from ſubmitting to 
the uniform courſe of the Law, or hope to influence 
or over-awe it. The ſevere examples which they 
have united to make on thoſe Judges who had 
rendered themſelves the inſtruments of the paſ- 
ſions of the Sovereign, or of the deſigns of the 
Miniſters of the Crown, are alſo awful warnings 
to the Judges who have ſucceeded them, never 
to attempt to deviate in favour of any, the moſt 
powerful individuals, from that ſtrait line of Juſ- 
| tice which the joint wiſdom of the Legiſlature has 
once marked out to them. 8 0 | 
This ſingular ſituation of the Engliſh Judges rela- 
tively to the three Conſtituent Powers e State 
(and alſo the formidable ſupport which they are 
certain to receive from them as long as they con- 
tinue to be the faithful Miniſters of Juſtice) has 
at laſt created ſuch an impartiality in the diſtri- 


bution of public Juſtice in England, has intro- 


duced into the Courts of Law the practice of ſuch 
aa thorough diſregard of either the influence or 
wealth of the contending Parties, and procured 
to every individual, both ſuch an eaſy acceſs 
to theſe Courts, and ſuch a certainty of redreſs, 
as are not to be paralleled in any other Go- 
vernment, Philip de Conunes, ſo long as three 
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hundred: years ago, commended in ſtrong terms 


the exactneſs with which Juſtice is done in England 


to all ranks of Subjects (a); and the impartiality 
with which the ſame is adminiſtered in theſe days, 


will with ſtill more reaſon create the ſurpriſe of _ 


every Stranger who has an opportunity of obſerv- 
ing the cuſtoms of this Country (6). 5 
Indeed to ſuch a degree of impartiality has the 
adminiſtration of publie Juſtice been brought in 
England, that it is ſaying nothing beyond the exact 
truth, to affirm that any violation of the laws, 
though perpetrated by Men of the moſt extenſive 
influence, nay, though committed by the ſpecial 
direction of the very firſt ſervants of the Crown, 
will be publicly and completely redreſſed. And 
the very loweſt of Subjects will obtain ſuch re- 
dreſs, if he has but ſpirit enough to ſtand forth, 
and appeal to the laws of his Country. —Moſt ex- 


fa) See page 25 of this Work. 7 #27 
(b A little after I came to England for the firſt time (if the 
Reader will give me leave to make mention of myſelf in this caſe) 
an action was brought in a Court of Juſtice againſt a Prince very 
nearly related to the Crown: and a noble Lord was alſo, mich 
about that time, engaged in a law-ſuit for the property of ſome 
valuable lead-mines in Yorkſhire. I could not but obſerve, that 
in both theſe caſes a deciſion was given againſt the two moſt 
powerful parties; though I wondered but little at this, becauſe 
had before heard . of the impartiality of the law proceed- 
ings in England, and was prepared to ſee inſtances of that kind. 
But what, I was much ſurpriſed at, was that-no body appeared 
to be in the leaſt ſo, not even at the ſtrictneſs with which the 
ordinary courſe of the law had, particularly in the former caſe, 
been al ered to,—and that thoſe proceedings which I was diſ- 
poſed to conſider as great inſtances of juſtice, to the production 
of which. ſome circumſtances peculiar to the times, at leaſt ſome 
uncommon. virtue of ſpirit on the part of the Judges, muſt have 
more or leſs co-operated, were looked upon by all thoſe whom I 
heard ſpeak about it; as being nothing more than the common 
and expected courſe of things. This circumſtance became a ſtrong 


inducement to me to enquire into the nature of a Government by 
which ſuch effects were produced. nit 2066.5 a90 


. . 
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traordinary PTS theſe ! which thoſe who 
know the difficulty that there is in eſtabliſhing juſt 
laws among Mankind, and in providing afterwards 
for their due execution, only find credible becauſe 
they are matters of fact, and can begin to account 
for, only when they look up to the conſtitution of 
the Government itſelf; that is to ſay, when they 
conſider the circumſtances in which the Executive 
Power, or the Crown, is placed in relation to the 
two Bodies that concur with it to form the Legi- 
ſlature.— the circumſtances in which thoſe two 
Aſſemblies are placed in relation to the Crown, 


and to each other, and the ſituation in which all 


the Three find themſelves with reſpect to the whole 
body of the People (a). 5 | 


a, The aſſertion above made with reſpect to the impartiality 
with which Juſtice is, in all caſes, adminiſtered in England, not 
being of a nature to be proved by alleging _ facts, I have 
entered into no particulars on that account. However, I have 
ſubjoined here two caſes which, I think, cannot but appear re- 
markable to the Reader. | | e IR 
The firſt is the caſe of the proſecution commenced in the 
year 1763, by ſome Journeymen Printers, againſt the King's 
Meſſengers for apprehending and impriſoning them for a ſhort 
time, by virtue of a General Warrant from the Secretaries of 
State; and that which was afterwards carried on by another 
private individual, againſt one of the Secretaries themſelves. —In 
theſe actions all the ordinary forms of proceeding uſed in caſes 
of actions between private Subjects, were ſtrictly adhered to; 
and both the Secretary of State, and the Meſſengers, were, in 


the end, condemned. Vet, which it is proper the Reader ſhould 


obſerve, from all the circumſtances that accompanied this affair, 
it is difficult to propoſe a caſe in which Miniſters could, of them- 
felves, be under greater temptations to exert an undue influence 
to hinder the ordinary courſe of Juſtice. Nor were the Acts for 
which thoſe Miniſters were condemned, Acts of evident oppreſ- 
fion, which nobody could be found to juſtify. They had done 
nothing but follow a practice of which they found ſeveral pre- 
cedents eſtabliſhed in their Offices ; and their caſe, if I am well 
informed, was fuch that moſt individuals, under ſimilar circum« 


— 
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In fine, a very remarkable circumſtance 1n the 
Engliſh Government (and which alone evinces ſome- 
thing peculiar and excellent in its Nature), is that 
ſpirit of extreme mildneſs with which Juſtice, in 
criminal cafes, is adminiſtered in England; a point 
with regard to which England differs from all other 
Countries in the World. 

Wben we conſider the puniſhments in ufe in 
the other States in Europe, we wonder how Men 
can be brought to treat their fellow-creatures with 
fo much cruelty; and the bare confideration of 
_ thofe puniſhments would ſufficiently convince us 
(fappoſing we did not know the fact from other 
_ circumſtances) that the Men in thoſe States who 

frame the laws, and preſide over their execution, 
have little apprehenſion that either they, or their 
friends, will ever fall victims to thaſe laws which 


they thus raſhly eſtabliſh, X 


| ſtances, would have thought themſelves authoriſed to have ated 
as they had done. | A 
The ſecond caſe I propoſe to relate, affards a ſingular inſtance 
of the confidence with which all Subjects in England claim what 
they think their juſt rights, and of the certainty with which the 
remedies. of the law are in all caſes open to them. The fact I 
mean, is the Arreſt executed in the reign of Queen Anne, in the 
1708, on the perſon of the Ruſſian Ambaſſador, by taking 
| gt of his Coach for the ſum of fifty poun nd the 
conſequences that followed this fact are more remarkable, 
The Czar highly reſented the affront, and demanded that the 
Sheriff of Middleſex, and all others concerned in the Arreſt, 
mould be puniſhed with inſtant death. But the en,” (to 
the amazement of that deſpotic Court, ſays Juſtice ne, 
from whom I borrow this fat) “ the Queen directed the Secre- 
4 tary of State to inform him that ſhe could infli& no puniſh- 
« ment upon any, the meaneſt of Her Subjects, unleſs warranted * 
« by the law of the land,” —An AR was afterwards paſſed to 
free from arreſts the perſons of foreign Miniſters, and, ſuch of 
their ſervants as they have delivered a lift of to the Secretary of 
| State... A copy of this Act elegantly engroſſed and illuminated, 
continues Judge Blackſtone, was ſent to Moſcow, and an Am- 
baſſador extraardinary commiſſioned to deliver it. 
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In the Roman Republic, circumſtances of the 
ſame nature with thoſe juſt mentioned, were alſo 
productive of the greateſt defects in the kind of 
eriminal Juſtice which took place in it. That claſs 
of Citizens who were at the head of the Repub- 
lic, and who knew how mutually to exempt each 
other from the operation of any too ſevere laws 
or practice, not only allowed themſelves great li- 
berties, as we have ſeen, in diſpoſing of the lives 
of the inferior Citizens, but had alſo introduced 
into the exerciſe of the illegal powers they aſ- 
ſumed to themſelves in that reſpect, a great de- 
gree of cruelty (a. 5 

Nor were things more happily conducted in 
the Grecian Republics. From their Democratical 
nature, and the frequent Revolutions to which they 
were ſubject, we naturally expect to ſee that autho- 
rity to have been uſed with mildneſs, which thoſe 
who enjoyed it muſt have known to have been but 
precarious; yet, ſuch were the effects of the vio- 
_ lence 1 thoſe very Revolutions, that a 
ſpirit both of great irregularity and cruelty had 
taken place among the, Greeks, in the exerciſe of 
the power of inflicting puniſhments. The ve 
harſh laws of Draco are well known, of which it 


was ſaid that they were not written with ink, but 


with blood. The ſevere laws of the Twelve Tables 
among the Romans, were in great part brought 
over from Greece. And it was an opinion com- 

monly received in Rome, that the cruelties prac- 


la) The common manner in which the genate ordered & 
tizens to be put to death, was b N them headlong 
from the top of the Tarpeian Rock. The Conſuls, or other 


particular Magiſtrates, ſometimes cauſed Citizens to expire 
upon a croſs; or, which was a much more common cafe, order- 
ed them to be beaten to death, with their heads fiſtened be- 
tween the two branches of a fork: which they called cer vicem 


furca inſtrere. 
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tiſed by the Megiſtrates on the Citizens, were only 
imitations of the examples which the Greeks had 


given them (a). ee 
In fine, the uſe of Torture, en of 74 
miniſtering Juſtice in which /folly may be ſaid to 
be added to cruelty, had — adopted by the 
Greeks, in conſequence of the ſame cauſes which | 
had concurred to produce the irregularity of their | 

criminal Juſtice. And the ſame practice conti- 
nues, in theſe days, to prevail on the continent 
of Europe, in conſequence of that general arrange- 
ment of things which creates there ſuch a care- 
leſſneſs about remedying the abuſes of public Au- 


thority. 
But the nature of that ſame Government which | 


has procured to the People of England all the ad- 
vantages we have before deſcribed, has, with ſtill 
more reaſon, freed them from the moſt op preſſive 
abuſes, which prevail in other countries. 
That wantonneſs in diſpoſing of the deareft 
rights of Mankind, thoſe inſults upon human Na- 
ture, upon which the frame of the Governments 
eſtabliſhed in other States, unavoidably becomes 
more or leſs productive, are entirely baniſhed from 
- a Nation which has the happineſs of having its 
intereſts taken care of by Men, who continue to 
be themſelves expoſed to the preſſure of thoſe 
laws which they concur in making, and of every 
2 practice which they ſuffer to be intro- 
d, by Men whom the advantages which they 
poſſeſs above the reſt of the People, render only 
more expoſed to the abuſes they are appointed to 
prevent, only more alive to the dangers againſt 


(sa) Cæſar expreſol reproaches the Greeks with this fact in 
his ſpeech*in favour of the accomplices of Catiline, which Salluſt 
| has tranſmitted to us—Sed codem illo tempore Grecie morem imitati 

[Majores noſtri], verberibus — Ku ant in civeis 5 de condem- 


natis ultimum ſupplicium ſumptum. 
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which = is their duty to defend the Commu- 
sl, e e ee ildeſts 037 want 
| Hened we ſee: that the: uſe of Torture has, from 

the earlieſt times, been utterly unknown in Eng- 

land. And all attempts to introduce it, whatever 
might be the power of thoſe. who made them, 
or the circumſtances. in which they renewed their 
endeavours, have been ſtrenuouſſy oppoſed and 

defeated (Iv: egg may Tot e 6 e 
From the ſame cauſe alſo aroſe that remarkable 

forbearance of the Engliſh Laws, to uſe any cruel 

ſeverity in the-puniſhments which experience ſhew- 
ed it was neceſlary for the preſervation of Socie- 
ty to eſtabliſh : and the utmoſt vengeance of thoſe 
laws, even againſt the moſt enormous Offenders, 
never extends beyond the fimple deprivation of 


N 3 1 
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(a) Hiſtorians take notice that .the Commons, in- the reign 7 
of Charles II. made haſte to procure the abolition of the old 
| Statute, De Heretico comburendo (For burning Heretics), as ſoon 
as it became to be publicly known that the preſumptive Heir 
to the Crown was a Roman Catholic. Perhaps they would not 
have been ſo diligent and earneſt, if they had not been fully 
convinced that a Member of the Houſe of Commons, or his 
friends, may be brought to trial as eaſily as any other individuals 
among the People, ſo long as an expreſs written law may be 
produced againſt them. WE? ie 
(2 The Reader may on this ſubject ſee again the Note in 
page 127 of this Work, where the oppoſition is mentioned, that 
was made to the Earl of Suffolk, and the Duke of Exeter, when 
they attempted to introduce the practice of Torture : this even 
was one of the cauſes for which the latter was afterwards im- 
peached. The Reader is - alſo referred to the Note following that 
which has juſt been quoted, in which the ſolemn declaration is 
related, that was given by the Judges againſt the practice of 
Torture, in the caſe of Felton, who had aſſaſſinated the Duke 
of Buckingham. "300 ESE, | | 
() A very ſingular inſtance occurs in the Hiſtory of the year 
1605, of the care of the Engliſh Legiſlature not to ſuffer pre- 
cedents of cruel practices to be introduced. During the time 
that thoſe concerned in the gun-powder plot were under ſentence 


270. THE CONSTITUTION 


Nay, ſo anxious has the Engliſn Legiſlature 
been to eſtabliſh mercy, even to convicted offend- 
ers, as a "an HCI pnaciple. of the Govern- 
ment of England, that they made it an expreſs 
article of that great public Compact which was 
framed at the important æra of the Revolution, 
that no cruel and unuſual puniſhments ſhould 
* be uſed (a). They even endeavoured, b 
adding a clauſe for that purpoſe to the Oat 
which Kings were thenceforward to take at their 
Coronation, as it were to render it an everlaſting 
obligation of Engliſh Kings, to gere e to 
de e 1. er (6). +: 


of death, a motion was made in the Houſe of Commons to 
petition. the King that the execution might be ſtaid, in order to 
conſider of fome extraordinary puniſhment to be inflicted upon 
them: but this motion was rejected. A propoſal of the fame 
kind was alſo made in the Houſe of Lords, where it was drop- 
ped, —See the Parliamentary Hiſtory of England, vol. v. anno 
x605. 
(a) See the Bill of Rights, Art. x. « Excelfive bail ought 
not to be required, nor exceſſive fines impoſed; nor cruel and 
unuſual puniſhments inflicted.” : 
(b): Thoſe ſame diſpoſitions of the Eng Min 88 which 
have led them to take ſuch precautions 70 favour even of con- 
victed offenders, have ſtill more : ngaged them to make proviſions in 
favour of ſuch perſons asare only * ed and accuſed of havin 
committed offences of any kind. Hence the zeal with which 
they. have availed themſelves. of every important occaſion, ſuch 
- for inſtance as that of the Revolution, to procure new confir- 
mations to be given to the inſtitution of the Trial by Jury, to 
the laws on impriſonments, and in to that ſyſtem of 
criminal Jurifprudence of which a deſcription-has been given in 
+ pdt he TIS to which I refer e i 
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CHAP. XVII 


A more inward View of the Engliſh Government 

than has hitherto been offered to the Reader im 
the courſe of this Work. — Very eſſential differences 
| between the Engliſh Monarchy, as a Monarchy, 
and all thoſe with whick we are acquainted. 


T HE Doctrine conſtantly maintained in this 
Work, and which has, I think, been ſufficiently 
ſupported by facts and compariſons drawn from 
the Hiſtory of other — is that the re- 
markable liberty enjoyed by the Engliſh. Nation, 
is eſſentially —— to the impoſſibility under which 
their Leaders, or in general all Men of power 
among them, are placed, of invading and tranſ- 
ferring to themſelves any branch of the Govern- 
ing Executive authority; which authority is exclu- 
fively veſted, and firmly ſecured, in the Crown. 
Hence the anxious care with which thoſe Men 
continue to watch the exerciſe of that authority. 
Hence their perſeverance in obſerving every kind 
of engagement which themſelves may have entered 
into with the reſt of the People. 1 
But here a conſideration of a moſt important 
kind preſents itſelf How comes the Crown in 
England thus conſtantly to preſerve to itſelf (as 
we fee it does) the Executive authority in the 
State, and moreover to preſerve it ſo completely 
as to inſpire the great Men in the Nation with 
that conduct ſo advantageous to public Liberty, 
which has juſt been mentioned? All theſe are 
effects which we do not find, upon examination, 


on THE CONSTITUTION 


that the power of Crowns has hitherto been able 

to produce in other Countries. 

In all States of a Monarchical form, we indeed 
ſee that thoſe Men whom their rank and wealth, 
or their perſonal power of any kind, have raiſed 

above the reſt of the People, have formed com- 

binations among themſelves to oppoſe the power 
of the Monarch. But their views, we muſt ob- 
ſerve, in forming theſe combinations, were not 

by any means to ſet general and impartial limi- 

tations on the Sovereign authority. They endea- 

voured to render themſelves entirely independent | 
of that authority ; or even utterly to annihilate it, 
according to circumſtances. 

Thus we ſee that in all the States of ancient 
Greece, the Kings were at laſt deſtroyed and ex- 
_ terminated. The ſame event happened in Italy, 

where in remote times there exiſted for a while 
ſeveral kingdoms, as we learn both from the an- 
cient Hiſtorians and the Poets. And in Rome, we 
even know the manner and circumſtances in which 
ſuch a revolution was brought about. Fey 

In more modern times, we ſee the numerous 

Monarchical Sovereignties which had been raiſed 

in Italy on the ruins of the Roman Empire, to have 

been fuceeſſively deſtroyed by powerful factions 

and events of much the ſame nature have at dif- 

| ferent times taken place in the e eſtabliſh- 
ed in the other parts of Europe. 

In Sweden, Denmark, and Poland, for inſtance, 

we find that the Nobles have commonly reduced 

their Sovereigns to the condition of ſimple Preſi- 
dents over their Aſſemblies, —of mere oſtenſible 

Heads of the Government. 

In Germany and in France, Pein where the 

Monarchs being poſſeſſed of confiderable demeſnes, 

were better able to maintain their independence 
than the Princes Juſt mentioned, the Nobles * 
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war aginſt them, ſometimes ſingly and coats 
jointly ; and events ſimilar to theſe have ſueceſ- 
| only happened i an, Scotland, Spain, and tho mo- 
dern Kingdoms. of Jraly«.; 1 | | 
In fine, it has only been by menng.of, ſtaniing) 
armed forces that the Sovereigns of moſt of the 
Kingdoms we have mentioned, have been able in 
a courle of time to aſſert the prerogatives of the 
Crown. And it is only by continuing to keep 
yp: ſuch forces, that, Uke the: Eaſtern: Monarchs, 
and indeed like all. the Monarchs that ever exaſt- 
ed, they continue to on able to uppork their autha- 
rity. t od 7 „Ine aer 
How therefore © can \ the Grown . England,; with» 
out the- aſſiſtanee of any, armed foro, maintain, 
as it does: its numerous preregativesd i: How can 
it, under fuck gircumſtances,..preſerveito itſelf the 
whole Executive powen in the State For here 
we muſt; obſerve, the Crown in England doeh nos 
derive 2 ſupport from what! regular; forces ifihas 
at its diſpoſal; and if ye deuhtcd this fact, vr 
need only look to the aſtoniſning ſubondimatiom in 
which the military is kept to the civil: Po], to 
become convinced that an — King is, not in- 
debted to his my for the. preſe vation of his 
authority (a). e i 25 Aim 311 eqn 11 Au 1 : 
If weicould: ſuppoſe that! tecaraties of the Kings 
of Spain or of France, for inſtance, were, through 
ſome very extraordinary eireumſtance, all ta auth 
in one night, the powers af thaſe Sopere igna, we 
muſt not doubt, would, ere fix months, bæeduced 
to 2 mere ſhadow. They would immediately be- 
hold their ee hawever. — they 
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may be at preſent, invaded and diſmembered (a): 
and ſuppoſing that regular Governments conti- 
nued to exiſt, they would be reduced to have little 
more influence in them than the Doges of Venice, 
or of Genoa, poſſeſs in the Governments of thoſe 
Replies), otihnon tf 25 | 
How, therefore, to repeat the queſtion once | 
more, which is one of ah moſt intereſting. that | 
can occur in politics, how can the Crown in Eng- ö 
land, without the aſſiſtance of any armed force, 
—_ avoid thofe dangers to which all other Sovereigns 
= are expoſed? | |. 12 
= How can it, without any ſuch force, accompliſh 
even incomparably greater works than thoſe So- 
-  vereigns, with their powerful armies, are, we find, 
in a condition to perform ?—How can it bear that 
_ univerſal effort (unknown in other Monarchies) 
which, we have ſeen, is continually and: openly ex- 
erted-againſt it? How can it even continue to 
reſiſt it ſo powerfully as to preclude all indivi- 
duals whatever, from ever entertaining any views 
beſides thoſe of ſetting juſt and general limitations 
to the exerciſe of its authority? How can it en- 
force the laws upon all Subjects, indiſcriminately, 
without injury or r to itſelf? How can it, 
in fine, impreſs the minds of all the great Men 
in the State with ſo laſting a jealouſy of its pow- 
er, as to neceſſitate them, even in the exerciſe of 
their undoubted rights and privileges, to continue 
to court and deſerve the affection of the reſt of 
Thoſe great Men, I ſhall anſwer, who even in 
quiet times prove ſo formidable to other Monarchs, 
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(a) As was the caſe in the ſeveral Kingdoms into which the 
Spaniſh Monarchy was formerly divided; and, in no very re- 
mote times, in France itſelf. Nee | 
dell Or than the Kings of Sweden were allowed to enjoy, 
before the laſt Revolution in that Country. | 
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are in England divided into two Aſſemblies ; and 
ſuch, it is neceſſary to add, are the principles 


upon which this diviſion is made, that from it re- 


ſults, as a neceſſary conſequence, the ſolidity and 
indiviſibility of the power of the Crown (a). | 
The Reader may perceive that I have led him, 
in the courſe of this Work, much beyond the 
line within which Writers on the ſubje& of Go- 
vernment have confined themſelves, or rather, that 
I have followed a tract entirely different from that 
which thoſe Writers have purſued. But as the ob- 
ſervation juſt made on the ſtability of the power 
of the Crown in England, and the cauſe of it, 
is new in its kind, ſo do the principles from 
which its truth is to be demenſtrated, totally dif- 
fer from what is commonly looked upon as the 
foundation of the ſcience of Politics. To lay theſe 
principles here before the Reader, tn a manner 
completely ſatisfactory to him, would lead us into 
philoſophical difcuſſions on what really conſtitutes 
the baſis of Governments and Power amongſt Man- 
kind, both extremely long, and in a great mea- 
ſure foreign to the ſubject of this book. I ſhall 
therefore content myſelf with proving the above 
obſervations by facts; which is more, after all, than 
political Writers uſually undertake to do with re- 
gard to their ſpeculations _. 
As I chiefly propoſed to ſhew how the exten- 
five liberty the Engliſh enjoy, is the reſult of the 
peculiar frame of their Government, and occaſion- 
ally to compare the ſame with the Republican form, 
Leven had at firſt intended to confine myſelf to 
that circumſtance, which both conſtitutes the eſ- 
ſential difference between thoſe two forms of Go- 


(a) I have not flattered myſelf, in writing this Chapter, that 
it would be perfectly underſtood, nor is it deſigned for the ge- 
nerality of readers. „ TY 
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vernment, and is the immediate cauſe of Engliſh 
liberty; I mean the having placed all the execu- 
tive authority in the State out of the hands of 
thofe in whom the People truſt. With regard to 
the remote cauſe of that fame liberty, that is to 
fay the ſtability of the power of the Crown, this 
fingular folidity without the aſſiſtance of any armed 
force, by which this: executive authority is ſo ſe- 
_ cured, I ould perhaps have been filent, had 1 
not found it abſolutely neceſſary to mention the 
fact in this place, in order to obviate the objec- 
tions which the more reflecting part of Readers 
might otherwife have made, both to ſeveral of the 
obſervations before offered to them, and to a few 
others which are foon to follow. _ iu" 
- * Befides, I ſhall confeſs here, I have been fe- 
veral times under apprehenfions, in the courſe of 
this Work, left the generality of Readers, miſled 
by the ſimilarity of names, ſhould put too exten- 
five a conſtruction upon what I ſaid with regard 
to the uſefulneſs of the power of the Crown in 
England ;——leſt they ſhould think, for inſtance, 
that I attributed the ſupertor advantages of the 
Enghſh mode of Government over the Republican 
form, merely to its approaching nearer to the 
nature of the Monarchies eſtabhſhed in the other 
parts of Europe, and that I looked upon every 
kind of Monarchy, as being in itſelf preferable to 
a Republican Government: an opinion, which I. 
do not by any means or in any degree entertain; 
J Have too much affection, or if you pleaſe, pre- 
poſſeſſion, in favour of that form of Government 
under which I was born; and as I am ſenfſible of 
its defects, ſo do I know how to ſet a value upon 
the advantages by whieh it compenſates for them. 
I therefore have, as it were, made haſte to avail 
myſelf of the firſt opportunity of explaining my 
meaning on this ſubject, —of indicating that the 
power of the Crown 1n England ſtands upon foun- 
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dations entirely different from thoſe on which the 
ſame Power reſts in other Countries,—and of en- 
gaging the Reader to obſerve (which for the pre- 
ſent will ſuffice) that as the Engliſh Monarchy . 
differs, in its nature and main foundations, from 
every other, ſo all that is ſaid here of its advan- | 
tages 1s peculiar and confined to it. | 
But to come to the proofs (derived from facts) 
of the ſolidity aceruing to the power of the Crown 
in England from the co-exiſtence of the two Aſ- 
ſemblies, which concur to form the Engliſh Parlia- 
ment, I ſhall firſt point out to the Reader ſeveral 
open acts of theſe two Houſes, by which they 
have by turns effectually defeated the attacks of 
each other upon its prerogative. - 
Without looking farther back for examples than 
the reign of Charles the Second, we lee that the 
Houſe of Commons had, in that reign, begun to 
adopt the method of adding (or tacking, as it is 
commonly expreſſed) ſuch Pille as they wanted 
more particularly to have paſſed, to their money 


| bills. Thas forcible uſe they made of their un- 


doubted privilege of granting money, if fi uffered 
to have grown into common practice, would have 
totally deſtroyed the equilibrium that ought to 
ſubſiſt between them and the Crown. But the 
Lords took upon themſelves the taſk of maintain- 
ing that æquilibrium: they complained with great 
warmth of the ſeveral precedents that were made 
by the Commons, of the practice we mention: 
they inſiſted that bills ſhould be framed in the 
c old and decent way of Parliament ;” and at laſt 
have made it a — 4 order of their Houſe, to 
reject, upon the ſight of chem, al bills that are 
tacked to money bills, 
Again, about the thirty-firſt year of the fame © 
reign, a ſtrong party prevailed in the Houſe of 
Commons; and their efforts were not entirely con- 


fined, if we may credit the Hiſtorian of thoſe 
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times, to ſerving their Conſtituents faithfully, and 


roviding for the welfare of the State. Among 
other bills which they propoſed in their Houſe, 


they carried one to exclude from the Crown the 
immediate Heir to it; an affair this, of a very high 


nature, and with regard to which it may well be 
queſtioned whether the legiſlative Aſſemblies have 
a right to form a reſolution, without the expreſs 
and declared concurrence of the body of the Peo- 
le. But both the Crown and the Nation were de- 
3 from the danger of eſtabliſhing ſuch a pre- 
cedent, by the inter poſition of the Lords, who 
threw out the bill on the firſt reading. 5 
In the reign of King William the Third, a few 
years after the Revolution, attacks were made upon 


the Crown from another quarter. A ſtrong party 


was formed in the Houſe of Lords; and, as we 
may ſee in Biſhop Burnet's Hiſtory of his Own 
Times, they entertained very deep deſigns. One 
of their views, among others, was to abridge the 
prerogative of the Crown of calling Parliaments, 
and judging of the proper times of doing it (a). 
They accordingly framed and carried in their Houſe 
a bill for aſcertaining the fitting of Parliament eve 
year: but the bill, after it had paſſed in their Houſe, 
was rejected by the Commons (b) 
Again, we find, a little after the acceſſion of 
King George the Firſt, an attempt was alſo made 


by a party in the Houſe of Lords, to wreſt from 


(a ) They, beſides, propoſed to have all money bills ſtop- 


ped in their Houſe, till they had procured the right of taxing, 


themſelves, their own eſtates; and to have a Committee of 
Lords, and a certain number of the Commons, appointed to 


confer together concerning the State of the Nation ; © which 


« Committee (ſays Biſhop Burnet) would ſoon have grown to, 
% have been a Council of State, that would have brought all 
« affairs under their inſpection, and never had been propoſed 


„ but when the Nation was ready to break into civil wars.“ 


See Burnet's Hiſtory, anno 1693. 
(3) Nov. 28, 1693. | 
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the Crown a prerogative which is one of its fineſt 


flowers; and is, beſides, the only check it has on 


the dangerous views which that Houſe (which may 


ſtop both money bills and all other bills) might 


be brought to entertain; I mean the right of add- 
ing new members to it; and judging of the times 


when it may be neceſſary to do ſo. A bill was ac-⸗ 


cordingly preſented and carried, in the Houſe of 
Lords, PA 
a fixed number, beyond which it ſhould not be 
| Increaſed ; but after great pains taken to inſure 
the ſucceſs of this bill, it was at laſt rejected by 
the Houle of Commons. | ' 


r limiting the members of that Houfe to 


In fine, the feveral attempts which a majority 


in the Houſe of Commons have in their turn 
made to reſtrain, farther than it now is, the in- 
fluence of the Crown ariſing from the diſtribution 
of preferments and other advantages, have been 
checked by the Houſe of Lords; and all place: 
bills have, from the beginning of this Century, 
conſtantly miſcarried in that Houfe, 1 
Nor have theſe two powerful Aſſemblies only 
ſucceeded in thus warding off the open attacks 
of each other, on the power of the Crown, Their 
co-exiſtence, and the principles upon which they 


: are ſeverally framed, have been productive of ano- - 


ther effect much mare extenfive, though at firſt 
leſs attended to, I mean the preventing even the 
making of fuch attacks; and in times too, when 


the Crown was of itſelf incapable of defending its 


authority: the views of each of theſe two Houſes 
deſtroying, upon thefe occaſions, the oppoſite views 
of the other, like thoſe poſitive and negative 


e 
''x 
ſides of an equation. 


Of this we have feveral remarkable examples: 
as for inſtance, when the Sovereign has been a 


2 quantities (if I may be allowed the compa- 
iſon) which deſtroy each other on the oppoſite | 


# IJ 


F 
Fg 


Fl 


minor. If we examine the Hiſtory of other Na- / 


i 
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tions, eſpeeially before the invention of ſtanding 
armies, We hal find that the event we mention 


never faibed to be attended with open invaſions 
of the Royal authority, or even ſometimes with 
complete. and ſetiled di viſions of it. In England, 
on the contrary, whether we look at the reign of 
Richard: II. or that of Henry VL or of Edward 
VI. we! ſhall fee. that the Royal authority has been 
quietly exerciſed by the Councils that were appoint- 
40 40 aſſiſt thoſe Prinoes: and when they came of 
-agÞ;: the ſame has been delivered -bver to en 
undliminiſhel. 
But nothing ſo remarkekle caty be ed on 
this ſubject, as the manner in which theſe two 
Houſes Rave acted upon thoſe occaſions when the 
Croum being without any preſent poſſeſſor, they 
had it in their power, both to ſettle it on what 
perſon they pleaſed, and to divide and diſtribute 
its efſectual prerogatives, in what manner, and to 
what ſet of Men, they might think proper. Cir- 
cumſtances like thoſe We mention, have never fail- 


ech in other Kingdoms, to bring on a diviſion of 


the eſſectual authority of the Crown, or even of 
the State itſelf. In Sweden, for inſtance (to ſpeak 
of ; that kingdom which has borne the greateſt out- 
ward reſemblance to that of England), when Queen 
Chriſtina was put under a neceſſity of abdicating | 
the Crown, and it was transferred to the Prince 
who ſtood next to her in the line of Succeſſion, 
the Executive authority: in the State was immedi- 
- ately; divided, and either diftributed among the 
Nobles, or aſſigned to the Senate, into which the 
Nobles alone could be admitted; and the new 
King was only to be a Prefident over i. 
Alter the death of Charles the Twelfth, hade 
without male heirs, the diſpoſal of the Crown (the 
power of which Charles 4 Eleventh had found 
means to render again abſolute) returned to the 
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States, and was ſettled on the Princeſs Ulrica, and 
the Prince her huſband. But the Senate, at the 
fame time it thus ſettled'the poſſeſſion of the Crown, 
again aſſumed to itſelf the effectual authority which 
had formerly belonged to it. The privilege of aſ- 
ſembling the States was veſted in that body. They 
alſo ſecured to themſelves the power of making 
war and peace, and treaties with foreign powers,— 
the diſpoſal of places, —the command of the | 
and of the fleet, —and the adminiſtration of the 
public revenue. Their number was to confiſt of 
ſixteen Members. The majority of votes was to 
be decifive upon every occaſion, The only pri- 
vilege of the new King was, to have his vote 
reckoned for two: and if at any time he ſhould 
refuſe to attend their meetings, the buſineſs was 
nevertheleſs to be done as effectually and dt fini- 
tively without him (a). 


(a The Senate had procured a Seal to 85 made, to be affixed 
to their oflicial reſolutions, in caſe the King ſhould refuſe to lend 
his own, The reader will find a few. more particulars concern- 

ing the former governments of Sweden, in the nineteenth Chap- 
ter. 

Regulations of a fimilar nature had been at in Denmark, | 
and continued to ſubſiſt, with ſome variations, till the Rivolation 
which, in the laſt Century, placed the whole power in the State 
in the hands of the Crown, without controul. The different 
* Kingdoms into which Spain was formerly divided, were governed 
in much the ſame manner. 

And in Scotland, that Seat of anarchy and ariftocratical feuds, 

all the great offices in the State were not only taken from the 
Crown; but they were moreover made hereditary in the principal 
families of = Body of the Nobles :—ſuch were the office of High 
Admiral, H Stoves, High Conſtable, Great Chamberlain 
and Juſtice ral ; this latter office implied powers analogous 
to thoſe of the Lord Chancellor, and the Lord Chief Julie of 
the . e Bench, united. 

The King's minority, or perſonal . or in general the 
difficulties in which the State might be involved, were circum- + 
ſtlances in which the Scotch Leaders never failed to avail them- 
ſelves for invading the governing authority ; ; aremarkable inſtance 
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But in England, the Revolution of the year 
1689 was terminated ip a manner totally different. 
Thoſe who at that intereſting epoch had the 
ardianſhip of the Crown,—thoſe in whoſe hands 
it lay vacant, did nog manifeſt ſo much as a thought 
to ſplit and parcel out its prerogative. They ten- 
dered it to a ſingle indiviſible poſſeſſor, impelled 
as it were by ſome ſecret power that was, unſeen, 
operating upon them without any ſalvo, withaut 
any article to eſtabliſh the greatneſs of themſelves, 
or of their families. It is true thoſe prerogatives 
deſtructive of public liberty which the late King 
had aſſumed, were retrenched from the Crown; 
and thus far the two Houſes agreed. But as to 
any attempt to transfer to other hands any part 
of the authority of the Crown, no propoſal was 
even made about it. Thoſe branches of preroga- 
tive which were taken from the kingly office, were 
. annihilated and made to ceaſe to exiſt in the ſtate ; 
and all the Executive authority that was thought 
neceffary to be continued in the Government, 
was, as before, left undivided in the Crown. 


of the claims they were uſed to ſet forth on thoſe occaſions, oc- 
curs in a Bill that was framed in the year 1703, for ſettling the 
Succeſſion to the Crown, after the demiſe of the Queen, under 
the title of An Ad for the ſecurity of the Kingdom. 
The Scotch Parliament was to fit by its own authority, every 
year, on the firſt day of November, and adjourn themſelves as 
they ſhould think proper, 3 . 
The King was to give his aſſent to all laws agreed to, and 
22 the Eſtates; or commiſſion proper officers for doing 
e 0 | | '; 
A Committee of one and thirty. Members, chofen by the Par- 
hament, were to be called the King's Council, and govern during 
the receſs, being accquntable to the Parliament. ; 
The King not to make any forergn treaty without the. conſent. 
of P ar hament. | TI | 5 
All places and offices, both civil and military, and all penſions 
Pins given by the King, ſhall ever after be. given by Parlia- 
ment, See Parkamentary Debates, A. 1703, 
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In the very ſame manner was the whole autho- 


rity of the Crown transferred afterwards to the 


Princeſs who ſucceeded King William the Third, 
and who had no other claim to it but what was 
conferred on her by the Parliament. And in the 
ſame manner again was it ſettled, a long time be- 
forehand, on the Princes of Hanover who have 


ſince ſucceeded her (a). 


Nay, one more extraordinary fact, and to which 
I defire the Reader to give attention—Notwith- 
ſtanding all the Revolutions we mention, and al- 
though Parliament hath fat every year ſince the 
beginning of this century, and though they have 
conſtantly enjoyed the moſt unlimited freedom 
both as to the ſubjects and the manner of their 
deliberations, and numberleſs propoſals have in 
conſequence been made,—yet, ſuch has been the 
efficacy of each Houſe, in deſtroying, preventing, 
or qualifying, the views of the other, that 
Crown has not been obliged during all that time 
to make uſe, even once, of its negative voice; 
and the laſt Bill rejected by a king of England, 


(a) It may not be improper to obſerye here, as a farther proof 
of the indiviſibility of the power of the Crown (which has been 
above ſaid to reſult from the peculiar frame of the Engliſh Go- 
vernment), that no part of the Executive authority of the King 
is veſted in his Privy Council, as we have ſeen it was in the Senate 
of Sweden; the whole buſineſs centres in the Sqvereign; the 
votes of the Members are not even counted, if I am well-in- 
formed: and in fact the conſtant ſtyle of the law is, the King 
in Council, and not the King and Council. A proviſo is indeed 
| ſometimes added to ſome Bills, that certain acts mentioned in 
them are to be tranſacted by the King in Council: but this is 
only a precaution taken in the view that the moſt important at- 
fairs of a great Nation may be tranſacted with proper ſolemnity, 
and to prevent, for inſtance, all objections that might, in proceſs 
of time, be drawn from the uncertainty whether the King has 
aſſented, or not, to certain particular tranſactions. The King 

names the Members of the Privy Council; or excludes them, by 

_ cauſing their names to be ſtruck out of the Book. 5 
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has been that rejected by King William the Third, 
in the year 1692, for Triennial Parliaments (a). 
There is another inſtance yet more remarkable 
of this forbearing conduct of the Parliament in 
rd to the Crown, to whatever open or latent 
caufe it may be owing, and how little their e/prit 
de corps in reality leads them, amidſt the apparent 
beat ſometimes of their ſtruggles, to invade its 
verning executive authority; I mean, the facility 
with which they have been prevailed upon to give 
up any effential branch of that authority, even 
after a conjunction of preceding circumſtances had 
cauſed them to be actually in poſſeſſion of it; a 
caſe this, however, that has not frequently hap- 
pened in the Engliſh Hiſtory. After the Keſtora- 
tion of Charles the Second, for inſtance, we find 
the Parliament to have of their own accord paſ- 
fed an Act, in the firſt year that followed that 
event, by which they annihilated, at one ſtroke, 
both the independent legiſlative authority, and 
all claims to fuch authority, which they had aſ- 
ſumed during the preceding difturbances;——by 
the Stat. 13 Car. II. c. 1. it was forbidden, un- 
der the penalty of a premunire, (ſee p. 136.) to 
affirm that either of the two Houſes of Parlia- 
ment, or both jointly, poſſeſs, without the con- 
currence of the King, the Legiſlative authority. 
In the fourth year after the Reſtoration, another 
capital branch of the governing authority of the 
Crown was alfo reftored to it, without any man- 
ner of ſtruggle :by the Stat. 16 Car. II. c. 1. 
the Act was repealed by which it had been enact- 
ed, that in caſe the King ſhould negle@ to call 


a Parliament once at leaſt in three years, the 


Peers ſhould iſſue the writs for an election; and 
that ſhould they neglect to iſſue the ſame, the Con- 


(a) He aſſented a few years afterwards to that Bill, after ſe- 
veral amendments had been made in it. | 


OT ENGLAND :; oa 
ſtituents ſhould of themſelves aſſemble to ele& a 
Parliament. . 

It is here to be obſerved, that, in the ſame reign 
we mention, the Parliament paſſed the Habeas Cor- 
pus Act, as well as the other Acts that prepared 
the ſame, and in general ſhewed a jealouſy in 
watching over the liberty of the ſubject, ſuperior 
perhaps to what has taken place at any other 
period of the Engliſh Hiſtory : this is another ſtrik- 
ing confirmation of what has been remarked in a 
preceding Chapter, concerning the manner in which 

blic diſturbances have always been terminated in 

ngland. Here we find a ſeries of Parliaments to 
have been tenaciouſly and perſeverantly jealous of 
thoſe kinds of popular univerſal proviſions which 
Men in other States ever diſdained ſeriouſly 
. to think of, or give a place to, m thoſe treaties 
by which internal peace was reſtored to the Na- 
tion ; and at the ſame time theſe Parliaments cor- 
dially and ſincerely gave up thoſe high and ſplen- 
did branches of Governing authority, which the 
Senates or Aſſemblies of great Men who ſurround- 
ed the Monarchs in other limited Monarchies, ne- 
ver ceaſed anxiouſly to ſtrive to aſſume to them- 
ſelves;—and which the Monarchs, after having loſt 
them, never were able to recover but by military 
violence aided by ſurpriſe, or through National 
commotions. All theſe are political ſingularities, 
certainly remarkable enough. It is a circumſtance 
in no ſmall degree conducive to the ſolidity of 
the executive authority of the Engliſh Crown (which 
is the ſubje& of this Chapter), that thoſe perſons 
who ſeem to have it in their power to wreſt the 
fame from it, are, ſomehow, prevented from enter- 
taining thoughts of doing ſo (a). W 


(a) I. will mention another inſtance of this real diſintereſted- 
neſs of the Parliament in regard to the power of the Crown. — 
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As another proof of the peculiar ſolidity of the 
power of the Crown, in England, may be mention- 
end the facility, and ſafety to itſelf, and to the 
State, with which it has at all times been able to 
deprive any particular Subjects of their different 
offices, however overgrown, and even dangerous, 
their private power may ſeem to be. A very re- 
markable inſtance of this kind occurred when the 
great Duke of Marlborough was ſuddenly removed 


nay, of the ſtrong bent that prevails in that Aſſembly, to make 
the Crown the general depoſitory of the executive authorit 

to the Nation; I mean to ſpeak of the manner in which 
they uſe to provide for the execution of thoſe reſolutions of 
an active kind they may at times come to: it is always by ad- 
dreſſing the Crown for that purpoſe, and defiring it to interfere 
with its own executive authority. Even in regard to the print- 
ing of their Journals, the Crown is applied to by the Commons, 
Vith a promiſe of making good to it the neceſſary expences. 
Certainly, if there exiſted in that Body any latent anxiety, any 
real ambition - ſpeak here of the general tenor of their con- 
duct) to inveſt themſelves with the executive authority in the 
State, they would not give up the providing by their own autho- 
rity at leaſt for the object juſt mentioned: it might give them 
a pretence for having a ſet of Officers belonging to them, as 
well as a Treaſury of their own, and, in ſhort, Be eſtabliſhing 
in their favour ſome ſort of beginning or precedent : at the ſame 
time that a wiſh on their part, to be the publiſhers of their own 
Journals, could not be decently oppoſed by the Crown, nor would 
be likely to be found fault with by the public. To ſome readers 
the fact we are ſpeaking of may appear trifling: to me it is 
not fo: I confeſs I never happen to fee a paragraph in the 
newſpapers, mentioning an, addreſs to the Crown for borrowin 

its executive prerogative in regard to the inconſiderable obje& 
here alluded to, without pauſing for half a minute on the article. 
Certainly there muſt needs exitt cauſes of a very peculiar nature 
- which produce in an Aſfembly poſſeſſed of 75 much weight, 
that remarkable freedom from any ſerious ambition to puſh their - 
advantages farther, ——which inſpice it with the great political for- 
bearance we have mentioned, with ſo ſincere an indifference in 

general, in regard to arrogating to themſelves any branch of the 
executive authority of the Crown :—they really ſeem as if they 
did not know what to do with it after having acquired it, nor 
of what kind of ſervice it may be to them. : 
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from all his employments : 'the following is the 
account given by Dean Swift, in his © Hiſtory 
<« of the Four laſt Years of the Reign of Queen 
« Ange e l a SO 
So that the Queen found herſelf under a ne- 
* ceflity, by removing one perſon from ſo great 
'< a truſt, to get clear of all her difficulties at 
„ once: her Majeſty determined upon the latter 
<< expedient, as the ſhorter and ſafer courſe ; and 
% during the receſs at Chriſtmas, ſent the Duke a 
< letter to tell him ſhe had no farther occaſion for 
« his ſervice. 3 | 
„ There has not perhaps in the preſent age 
cc been a clearer inſtance to ſhew the inſtability of 


©. power, which is not founded on virtue: and it 


* may. be an inſtruction to Princes who are well 
“ in the hearts of their People, that the overgrown 
power of any particular perſon, although ſup- 
« ported by exorbitant wealth, can, by a little re- 
< ſolution, be reduced in a moment, without any 
< dangerous conſequences. This Lord, who was, 
vc beyond all compariſon, the greateſt ſubject in 
« Chriſtendom, found his power, credit, and in- 
< fluence crumble away on a ſudden; and except a 
„ few friends and followers, the reſt dropped off 

« in courſe, &c.” (B. I. near the end.) 
I be eaſe with which ſuch a Man as the Duke 
was ſuddenly removed, Dean Swift has explained 
by the neceſſary advantages of Princes who pol- 
ſeſs the affection of their People, and the natural 
weakneſs of power which is not founded on vir- 
tue. However, theſe are very unſatisfactory ex- 


planations. The Hiſtory of Europe, in former 


times, offers us a continued ſeries of examples to 
the contrary. We ſee in it numberleſs inſtances 
of Princes inceſſantly engaged in reſiſting in the 
field the competition of Subjects inveſted with 
the eminent dignities of the Realm, who were not 
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by any means ſuperior: to them in point of vir- 
tue, or at other times, living in a continued ſtate 


of vaſſalage under ſome. powerful Man whom they 


durſt not * and whoſe power, credit, and in- 


Fuence they would have found it far from poſſible 


to reduce in a moment, or crumble on a ſudden, by 
the ſending of a ſingle letter, even though aſſiſted 
by 6. little reſolution, to uſe Dean Swift's expreſ- 
hons, and without any dangerous conſequences. 
Nay, certain Kings, ſuch as Henry the Third 
of France, in regard to the Duke of Guiſe, and 
ames the Second of Scotland, in to the 
two Earls of Douglas ſueceſſively, had at laſt re- 
courſe to plot and aſſaſſination; and expedients 


of a ſimilar ſudden violent End. are tbe ſettled 


methods adopted by the Eaſtern monarchs; nor 
is it gal ſure ys can always _— tlo other- | 


wie (a). 


Even in the proſent Morarchics of En, not · 
wichſtanding the auful force by which they are 


outwardly ſupported, a diſcarded Miniſter is the 


cauſe of more or leſs anxiety to the governing 
Authority; eſpecially if, through the length of 

time he has been in office, he happens to have 
acquired. a conſiderable degree of influence. He 
is generally ſent and confined to one of his eſtates 


1 


in the mm bien * Crown names to him: 


_ ) We * alfo mention _ Fug ol "of the * 
Ferdinand II. and the Duke of Walſtein, which ſeems to have 

at the time made a great noiſe in the world. The Earls of 
Douzlas were ſometimes attended by a retinue of two thouſand 
horſe. See Dr. Robertſon's Hiſtory of Scotland. The Duke 
of Guiſe was warned, ſome hours before his death, of the danger 
of truſting his perſon into the King's preſence or houſe ; he 
anſwered, On n'oſervit—They durſt not. 

If Mary, Queen of Scots, had poſſeſſed a power analogous to 


that exerted by Queen Aude, ſhe might perhaps have avoided 


being driven into thoſe Inſtances of ae which were 11 


lowed by ſuch tragical conſequenec ess. 


\ 5 
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| he is not allowed to appear at Court, nor even in 
the Metropolis; much leſs is he ſuffered to ap- 
peal to the People in loud complaints, to make 
public ſpeeches to the great Men in the State, and 

intrigue among them, and in ſhort to vent his 
reſentment by thoſe bitter, and ſometimes deſpe- 
rate methods, which, in the Conſtitution of this 
Country, prove in a great meaſure harmleſs..: gd 

But a Diſſolution of the Parliament, that is, the 
diſmiſſion of the whole, body of the great Men in 
the Nation, aſſembled in Legiſlative. capacity, 18 a 
circumſtance in the Engliſh r in a 
much higher degree remarkable and deſerving our 
notice, than the depriving any fingle individual, 
however powerful, of + «of public employments. 
When we conſider in what an eaſy and complete 
manner ſuch a diſſolution is effected in England, 
we muſt needs become convinced, that the pow-- 
er of the Crown 7 alen foundations of very 
uncommon, though per 333 ſtrength; eſpe- 
_ cially, if we — to "the ſeveral facts that uke | 

place in other Countries. 

In France, for example, we find the Crown, not- 
withſtanding the unmenſe outward force by which 
it is ſurrounded, to uſe the utmoſt caution in its 
proceedings towards the Parliament of Paris: an 
Aſſembly only of a judiciary nature, without any 
Legiſlative authority or avowed claim, and which 

in ſhort, is very far from having the ſame weight 
in the kingdom of France, as the Engliſh Par- 
lament has in England. T he | hog never re- 
pairs to that Aﬀcmbly; to | ify his intentions, 
or hold a Lit de Jule, without the moſt over- 
awing circumſtances of military apparatus and pre- 
paration, conſtantly chooſing to make his appear- 
ance among them rather as a ny General, 
than as A King. . | 158 
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And when the late King, having taken a ſeri- 
dus alarm at the proceedings of this Parliament, 
at length reſolved upon their diſmiſſion, he fenced 
himſelf, as it were, with his army; and military 
Meſſengers were ſent with every circymftance of 
ſecrecy and diſpatch, who, at an _ part of the 
day, and at the ſame hour, ſufpriſed each Mem- 
ber in his own houſe, cauſing them ſeverally to 
depart for diſtant parts of the country which 
were preſeribed to them, without allowing them 
time to conhder; much leſs to meet, and hold any 
conſultation together. een 
But the Perſon who is inveſted with the king- 
ly office, in England, has need of no other wea- 
pon, no other artillery, than the Civil Iaſgnia of 
his dignity, to effect a diſſolution of the Parlia- 
ment. He ſteps into the middle of them, telling 
them they are diſſolved; and they are diſſolved: 
Ebbe tells them they are no longer a Parliament: 
and they are no longer ſo. Like Popilius's wand 
(a), a diſſolution _— puts a ſtop to their 
warmeſt debates and moſt violent proceedings. 
The wonderful words by which it is exprefled 
have no ſooner met their ears, than all their le- 
giſlative faculties are benumbed: though they may 
ſtill be fitting on the ſame benches, they look no 
longer upon themſelves as forming an Aſſembly; 
they no longer conſider each other in the light of 
Aſſociates or of Colleagues. As if ſome ſtrange 
kind of weapon, or a ſudden magical effort, had 
been exerted in the midſt of them, all the bonds 
of their union are cut off : and they haſten away, 
without having ſo much as the thought of con- 
tinuing for a ſingle minute the duration of their 
Aſſembly (6). | 12904045 


(a) He who ſtopped the army of King Antiochus. 
(5) Nor has London poſt-horſes enough to drive them far 
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To all theſe obſervations concerning the pecu- 
lar ſolidity of the authority of the Crown, in Eng- 
land, I ſhall add another that is ſupplied by the 
whole ſeries of the Engliſh Hiſtory ; which is, that 
though bloody broils and diſturbances have often 
taken place in England, and war often made a- 
gainſt the King, yet it has ſcarcely ever been done, 
but by perſons who poſitively and expreſsly laid 
claim to the Crown. Even while Cromwell con- 
tended with an armed force againſt Charles the 
Firſt, it was, as every one knows who has read 
that part of the Engliſh hiſtory, in the King's 
own name he waged war againſt him. _— 


U 2 


and near into the Country, in caſe the declaration by which 
the Parliament is diſſolved, alſo mentions the calling of a new 
one. 6 1 

A Diſſolution, when proclaimed by a common Crier aſſiſted by 
a few Beadles, is attended by the very ſame effects. 
Io the account of the expedient uſed by the late King of 
France, to effect the diſmiſſion of the Parliament of Paris, we 
may add the manner in which the Crown of Spain, in a higher 
degree arbitrary perhaps than that of France, undertook, ſome 
years ago, to rid itſelf of the religious Society of the Jeſuits, 
whoſe political influence and intrigues had grown to give it um- 
brage. They were ſeized by an armed force, at the ſame minute 
of the ſame day, in every Town or Borough of that extenſive 
Monarchy where they had reſidence, in order to their being 
hurried away to ſhips that were waiting to carry them into 
another Country: the whole buſineſs being conducted with cir- 
cumſtances of ſecrecy, ſurpriſe, and of preparation far ſuperior 
to what is related of the moſt celebrated conſpiracies mentioned 
in Hiſtory, | 3 Os | 
The Diſſolution of the Parliament which Charles the Se- 
dond had called at Oxford, is an extremely curious event: a 
very lively account of it is to be found in Oldmixon's Hiſtory of 
England. | | | | | 
| if certain alterations, however imperceptible they may per- 
haps be, at firſt, to the public eye, ever take place, the period 
may come at which the Crown will no longer have it in its pow- 
er to diſſolve the Parliament; that is to ſay, a diſſolution will no 
longer be followed by the fame effects that it is at preſent. 
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The fame objection might be expreſſed in a 
more general manner, and with ſtri&t truth, by 
ſaying, that no war has been waged, in England, 
againft the governing authority, except upon na- 
tional grounds ; that is to ſay, either when the 
title to- the Crown has been doubtful, or when 
general complaints, either of a political or religi- 
ous kind, have ariſen from every part of the Na- 
tion: as inſtances of ſuch complaints may be men- 
tioned thoſe that gave riſe to the war againſt King 
John, which ended in the paſſing of the Great 

harter, —the civil wars in the reign of Charles 
the Firſt,—and the Revolution of the year 1689. 
From the facts juſt mentioned it may alſo be ob- 
ſerved as a concluſion, that the Crown cannot 
depend on the great ſecurity we have been de- 
ſeribing any longer than it continues to fulfil its 
engagements to the Nation, and to reſpe& thoſe 
laws which form the compact between it and the 
People. And the imminent dangers, or at leaſt 
the alarms and perplexities, in which the Kings 
of England have conſtantly involved themſelves, 
whenever they have attempted to ſtruggle againſt 
the general ſenſe of the Nation, manifeſtly ſhew 
that all that has been above obſerved, concerning 
the ſecurity and remarkable ſtability ſomehow an- 
nexed to their Office, is to be underſtood, not of 
the capricious power of the Man, but of the law- 
ful authority of the Head of the State (a). 


a) One more obſervation might be made on the ſubject g 
which is, that when the kingly E has happened in Eng- 
land to be wreſted from the poſſeſſor, througk ſome revolution, 
it has been recovered, or ſtruggled for, with more difficulty than 
in other Countries: in all the other Countries upon earth, a 
King de jure (by claim) poſſeſſes advantages in regard to the 
King in 5 ſuperior to thoſe of which the ſame cir- 
cumſtances may be productive in England. The power of the 

other Sovereigns in the World, is not ſo ſceurely eftabliſhed as 
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Second Part of the fame Chapter. 


Tn ER E is certainly a very great degree of 
ſingularity in all the circumſtances we have been 
deſcribing here: thoſe perſons who are acquainted 
with the Hiſtory of other Countries, cannot but 
remark with ſurpriſe, that ſtability of the power 
of the Engliſh Crown, —that myſterious ſolidity, 
—that inward binding ſtrength with which it is 
able to carry on with certainty its legal operations, 
amidſt the clamorous ſtruggle and uproar with 
which it is commonly ſurrounded, and without the 
medium of any armed threatening force. To give 
a demonſtration of the manner in which all theſe 
things are brought to bear and operate, is not, as 
TI ſaid before, my defign to attempt here; the prin- 
ciples from which ſuch demonſtration 1s to be de- 


that of an Engliſh King: but then their character is more inde- 
lible ; that is to ſay,—till their Antagoniſts have ſucceeded in 
cutting them off and their families, they poſſeſs in a high degree 
a power to renew theſe claims, and diſturb the State. Thoſe 
family pleas or claims of priority, and in general thoſe TY Tr 

to which the bulk of mankind have . to allow ſo much 
weight, ceaſe almoſt entirely to be of any effect, in England, 
againſt the perſon actually inveſted with the kingly office, as ſoon 
as the conſtitutional parts and ſprings have begun to move, and 
in ſhart as ſoon as the machine of the Government has once 
begun to be in full play. An univerſal national ferment, ſimilar 
to. that which e the former diſturbences, is the only time 
of real danger. | gs 

The remarkable degree of internal national quiet, which, for 
very near a century paſt, has followed the Revolution of the 
year 1689, is a remarkable proof of thetruth of the obſervations 
above made; nor do I think, that, all circumſtances being con- 
lidered, any other Country can produce the like inſtance. 
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rived, ſuppoſe an inquiry into the nature of Man, 
and of human affairs, which rather belongs to Phi- 
loſophy (though a branch hitherto unexplored) than 
to Politics; at leaſt ſuch an inquiry certainly hes 
out of the ſphere of the common Science of Po- 
litics (a). However, I had a very material reaſon 
in introducing all the above-mentioned facts con- 
- cerning the peculiar ſtability of the governing 
authority of England, in that they lead to an ob- 
ſervation of a moſt important political nature ; 
which is, that this ſtability allows ſeveral eſſential 
branches of Engliſh liberty to take place which 
without it could not exift. For there is a very eſ- 
ſential confideration to be made in every Science, 
though ſpeculators are ſometimes apt to loſe fight 
of it, which is, that in order that things may have 
exiſtence, they muſt be poſſible; in order that po- 
litical regulations of any kind may obtain their 
effect, they muſt imply no direct contradiction, 
either open or hidden, to the nature of things, or 
to the other circumſtances of the Government, In 
reaſoning from this principle, we ſhall find that 
the ſtability of the Governing executive authority 
in England, and the weight it gives to the whole 
machine of the State, have actually enabled the 
Engliſh Nation, confidered as a free Nation, to en- 
Joy ſeveral advantages which would really have 
n totally unattainable in the other States we 
have mentioned in former Chapters, whatever de- 
gree of public virtue we might even ſuppoſe to 
have belonged to thoſe who acted in thoſe States 


(a) It may, if the reader pleaſes, belong to the Science of 
Metapolitics ; in the ſame ſenſe as we ſay Metaphyſics ; that iz, 
the Science of thoſe things which lie beyond phyſical, or ſub- 
ſtantial, things. A few more wore words are beſtowed upon 
the ſame ſubjeR, in the Advertiſement, or Preface, at the head 
of this Work. | | "x | 
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as the adviſers of the People, or in general who 
were truſted with the buſineſs of framing laws (a). 
One of theſe advantages reſulting from the So- 
lidity of the Government, is, the extraordin 

perſonal freedom which all ranks of individuals 
in England enjoy at the expence of the governing 
authority. In the Roman Commonwealth, for in- 
ſtance, we ſee the Senate to have been veſted with 
a number of powers totally deſtructive of the li- 
berty of the Citizens: and the continuance of theſe 
powers was, no doubt, in a great meaſure owing 
to the treacherous remiſſneſs of thoſe Men in whom 
the People truſted for repreſſing them, or even 
to their determined reſolution not to abridge thoſe 
prerogatives. Yet, if we attentively conſider the 
conſtant ſituation of affairs in that Republic, we 
ſhall find that though we might ſuppoſe thoſe per- 
ſons to have been ever ſo truly attached to the 
cauſe of the People, it would not really have been 
poſſible for them to procure to the People an en- 
tire ſecurity. The right enjoyed by the Senate, 
of ſuddenly naming a Dictator with a power un- 


reſtrained by any law, or of inveſting the Con- 


ſuls with an authority of much the ſame kind, and 
the power it at times aſſumed of making formida - 
ble examples of arbitrary Juſtice, were reſources 
of which the Republic could not, perhaps, with 
ſafety have been totally deprived : and though theſe 
expedients frequently were uſed to deſtroy the juſt 
liberty of the People, yet they were alſo very often 
the means of preſerving. the Commonwealth, _ 
Upon the ſame principle we ſhould poſſibly find 
that the Oſtraciſin, that arbitrary method of ba- 


| (a) I ſhould be very well, ſatisfied, though only the more re- 
flecting claſs of readers were fully to, underſtand the tendency of 
this Chapter: in the mean time it is conſiderably illuſtrated he- 
youd what it was in the former Editions. 33 
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niſhing Citizens, was a neceſſary reſource in the 
Republic of Athens. A Venetian Noble would 
rhaps alſo confeſs, that however terrible the 
tate Inquiſition eſtabliſhed in his Republic may 
be even to the Nobles' themſelves, yet it would 
not be prudent entirely to aboliſh it. And we 
do not . but a Miniſter of State in France, 
though we might ſuppoſe him ever fo virtuous 
and moderate a Man, would fay the ſame with re- 
gard to the ſecret impriſonments, the /eftres de 
cachet, and other arbitrary deviations from the 
ſettled courſe of law, which often take place in 
that kingdom, and in the other Monarchies of 
Europe. No doubt, if he was the Man we ſup⸗ 
poſe, he would confeſs the expedients we mention 
have in numberleſs inſtances been villainouſly proſ- 
tituted to gratify the wantonneſs and private re- 
venge of Miniſters, or of thoſe who had any in- 
tereſt with them; but ſtill perhaps he would con- 
tinue to give it as his opinion, that the Crown, 
notwithſtanding its apparently immenſe ſtrength, 
eannot avoid recurring at times to expedients of 
this kind; much leſs could it publicly and abſo- 
lutely renounce them for ever. THR ee, L2G 
It is therefore a moſt advantageous circumſtance 
in the Engliſh Government, that its ſecurity ren- 
ders all ſuch expedients unneceflary, and that the 
Repretentatives of the People have not only been 
conſtantly willing to promote the public liberty, but 
that the general fituation of affairs has alſo enabled 
them to carry their precautions fo far as they have 
done. And indeed; when we conſider what pre- 
rogatives the Crown, in England, has fincerely re- 
nounced—that in conſequence of the independence 
conferred on the Judges, and of the method of 
Trial by Jury, it is deprived of all means of in- 
 fAlvencing the ſettled courſe of the law both in 
civil and criminal matters, —that it has renounced 
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all power of ſeizing the property of individuals, 
and even of reſtraining in any manner whatſoever, 
and for the ſhorteſt time, the liberty of their per- 
ſons, we do not know what we ought moſt to ad-. 
mire, whether the public virtue of thoſe who have 
deprived the ſupreme Executive Power of all thoſe 
dangerous prerogatives, or the nature of that ſame 
Power, which has enabled it to give them up 
without ruin to itſelf—whether the happy frame 
of the Engliſh Government, which makes thoſe in 
whom the People truſt, continue ſo faithful in 
the diſcharge of their duty, or the ſolidity of 
that ſame Government, which really can afford 
to leave to the People ſo extenſive a degree of 
freedom (a). 5 | 
Again, the Liberty of the Preſs, that great ad- 
vaiſtage enjoyed by theEngliſh Nation, does not exiſt 
in any of the other Monarchies of Europe, however 
well eſtabliſhed their power may at firſt ſeem to 
be; and it might even be demonſtrated that it 
cannot exiſt in them, The moſt watchful eye, we 


(a) At the times of the invaſions of the Pretender, aſſiſted 
by the forces of hoſtile nations, the Habeas Corpus Act was in» 
deed ſuſpended (which by the bye may ſerve as one proof, 
that in proportion as a Government is any how in danger, it be- 

comes neceſſary to abridge the liberty of the ſubject); but the 

executive power did not thus of itſelf ſtreteh its own authority; 
the precaution was deliberated upon and taken by the Repreſen- 
tatives of the People; and the detaining of individuals in conſe. 
quence of the ſuſpenſion of the Act, was limited to a certain 
fixed time, Notwithſtanding the juſt fears of internal and hid- 
den enemies which the circumſtances of the times might raiſe, 
the deviation from the former courſe of the law was carried no 
_ farther than the ſingle point we have mentioned; Perſons detained 
by order of the Government, were to be dealt with in the ſame 
manner as thoſe arreſted at the ſuit of private individuals: the 
proceedings againſt them were to be carried on no otherwiſe thay 
in a public place: they were to be tried by their Peers, and have 
all the 675, legal means of defence allowed to them, ſuch ag 
calling of witneſſes, peremptory challenge of Juries, &c, 
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ſee, is conſtantly kept in thoſe Monarchies u pon 


every kind of publication; and a jealous attention 


is paid even to the looſe and idle ſpeeches of indi- 
viduals. Much unneceflary trouble (we may be apt 
at firſt to think) is taken upon this ſubject; but 
yet if we conſider how uniform the conduct of all 
thoſe Governments is, how conſtant and unremitted 
their cares in thoſe reſpects, we ſnall become con- 


vinced, without looking farther, that there muſt be 


ſome ſort of neceſſity for their precautions. 
In Republican States, for reaſons which are at 
bottom the ſame as in the before- mentioned Go» 


vernments, the People are alſo kept under the 
greateſt reſtraints by thoſe who are at the head 
of the State. In the Roman Commonwealth, for 
inſtance, the liberty of writing was curbed by the 
ſevereſt laws (a): with regard to the freedom of 


ſpeech, things were but little better, as we may 
conclude from ſeveral facts; and many inſtances 
may even be produced of the dread with which 
the private Citizens, upon certain occaſions, com- 
municated their political opinions to the Conſuls, 


or to the Senate. In the Venetian Republic, the 
preſs is moſt ſtrictly watched: nay, to forbear to 
1ſpeak in any matter whatſoever on the conduct of 


the Government, is the fundamental maxim which 
they inculcate on the minds of the People through: 


out their dominions (5). 
(a) The Law of the Twelve Tables had eſtabliſhed the puniſh. 


ment of death againſt the author of a Libel: nor was it by a 


Trial by Fury that they determined what was to be called a 
Libel. Si quis CARMEN OCCENTASSIT, ACTITASSIT, CONDI» 
DISSIT, QUOD ALTERI FLAGITIUM FAXIT, CAPITAL ESTO. 

{b) Of this I have myſelf ſeen a proof ſomewhat fingular, 
which I beg leave of the Reader to relate, Being, in the year 
1768, at Bergamo, the firſt town of the Venetian State, as you 


come intò it from the State of Milan, about an hundred and 


twenty miles diſtant from Venice, I took a walk in the evening 
in the neighbourhood of the Town; and wanting to know the 
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With reſpect therefore to this point, it may a- 
gain be looked upon as a moſt advantageous cir- 
cumſtance in the Engliſh Government, that thoſe 
who have been at the head of the People, have 
not only been conſtantly diſpoſed to procure the 
public liberty, but alſo that they have found it 
poſſible for them to do ſo; and that the remark- 
able ſtrength and ſteadineſs of the Government 
has admitted of that extenfive freedom of ſpeak» 
ing and writing which the People of England en- 
Joy. A moſt advantageous privilege, this! which, 
affording to every Man a means of laying his com- 
plaints before the Public, procures him almoſt a 
certainty of redreſs againſt any act of oppreſſion 
that he may have been expoſed to: and which 
leaving, moreover, to every Subject a right to give 
his opinion on all public matters, and, by thus 
influencing the ſentiments of the Nation, to in- 
fluence - thoſe of the Legiſlature itſelf (which is 
ſooner or later obliged to pay a deference to them), 
procures to him a ſort of Legiſlative authority of 
a much more efficacious and beneficial nature than 


names of ſeveral places which I ſaw at a diſtance, I ſtopped a 
young Countryman to aſk him information. Finding him to be 
a ſenſible young man, I entered into ſome farther converſation 
with him; and as he had himſelf a great inclination to ſee Ve- 
nice, he aſked me whether I propoſed to go there? I anſwered 
that I did: on which he immediately warned me, when I was 
at Venice not to ſpeak of the Prince (del Prencipe), an appella- 
tion aſſumed by the Venetian Government, in order, as I ſup- 
poſe, to convey to the People a greater idea of their union a- 
mong themſelves. As I wanted to hear him talk farther on the 
ſubject, I pretended to be entirely ignorant in that reſpect, and 
aſked for what reaſon. I muſt not ſpeak of the Prince? But he 
(after the manner of the common people in Italy, who, when 
ſtrongly affected by any thing, rather chooſe to expreſs them- 
ſelves by ſome vehement geſture, than by words) ran the edge f 
his hand, with great quickneſs, along his neck, meaning thereby 
to expreſs, that being ſtrangled, or having one's throat cut, was 


the inſtant conſequence of taking ſuch liberty. | 
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any formal right he might enjoy of voting by a 
mere yea or nay, upon general propoſitions ſud- 
denly offered to him, and which he could have 
neither a ſhare in framing, nor any opportunity 
of objecting to, and modifying. 

A privilege which, by raiſing in the People a 
continual ſenſe of their ſecurity, and affording them 
undoubted proofs that the Government, whatever 
may be its form, is ultimately deſtined to enſure 
the happineſs of thoſe who live under it, is both 
one of the greateſt advantages of Freedom, and its 
ſureſt charaQteriſtic. The kind of ſecurity as to 

their perſons and poſſeſſions which Subjects who 
are totally deprived of that privilege, enjoy at 

articulzr times, under other Governments, per- 
hogs may 1ntitle them to look upon themſelves as 
the well adminiſtered property of Maſters who 
rightly underſtand their own intereſts ; but it is 
the right of canvaſſing without fear the conduct 
of thoſe who are placed at their head, which con- 
ſtitutes a free Nation (a). 5 
The unbounded freedom of debate poſſeſſed by 
the Engliſh Parliament, is alſo a conſequence of 
the peculiar ſtability of the Government. All So- 
vereigns have agreed in their jealouſy of Aſſem- 
blies of this kind, in their dread of the privileges 
of Aſſemblies who attract in ſo high a degree the 
attention of the reſt of the People, who in a courſe 
of time become connected by ſo many eſſential 
ties with the bulk of the Nation, and acquire ſo 
much real influence by the eſſential ſhare they muſt 
needs have in the management of public affairs, 


(a) If we conſider the great advantages to public liberty 
Fhich reſult from the inſtitution of the Trial by Jury, and from 
| the Liberty of the Preſs, we ſhall find England to be in realit 
a more Democratical State than any other we are ined ; 
with. The Judicial power, and the Cenſorial power, are veſted 
in the People, Ig Sn 
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and by the eminent ſervices, in ſhort, which they 
are able to perform to the Community (a). Hence 
it has happened that Monarchs, or ſingle Rulers, 
in all Countries, have endeavoured to diſpenſe with 
the Aſſiſtance of Aſſemblies like thoſe we mention, 
notwithſtanding the capital advantages they might 
have derived from their ſervices towards Ki good 
government of the State; or if the circumſtances 
of the times have rendered it expedient for them 
to call ſuch Aſſemblies together, they have uſed 
the utmoſt endeavours in abridging thoſe privi- 
leges and legiſlative claims which they ſoon found 
to prove ſo hoſtile to their ſecurity : in ſhort, they 
have ever found it impracticable to place any un- 
reſerved truſt in publie Meetings of this kind. 
We may here name Cromwell, as he was ſup - 
ported by a numerous army, and poſſeſſed more 
power than any foreign Monarch who has not been 
ſecured by an armed force. Even after he had 
purged, by the agency of Colonel Pride and two 
regiments, the Parliament that was ſitting when 
his power became ſettled, thereby thruſting out 
all his opponents to the amount of about two 
hundred, he ſoon found his whole authority en- 
dangered by their proceedings, and was at laſt 
under a neceſſity of turning them out in the mi- 
litary manner with which 3 one is acquainted. 
Finding ſtill a Meeting of this kind highly ex- 
pedient to legalize his military authority, he call- 
ed together that Aſſembly which was called Bare- 
bone's Parliament. He had himſelf choſen the Mem- 
bers of this Parliament to the number of about 
an hundred and twenty, and they had ſeverally 


(Ha) And which they do actually perform, till they are able 

o throw off the reſtraints of impartiality and moderation; a 
thing which, being Men, they never fail to do when their in- 
Auence is generally eſtabliſhed, and proper opportunities offer. 
Sorereigns know theſe things, and dread them. 
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received the ſummons from him : yet notwithſtand- 
ing this circumſtance, and the total want of per- 
fonal weight in moſt of the Members, he _ 
m a very few months, and in the midſt of his 
powerful victorious army, to feel a ſerious alarm 
at their proceedings ; he ſoon heard them talk of 
their own divine commiſhon, and of the authority 
they had received from the Lord; and, in ſhort, 
finding he could not truſt them, he employed the 
offices of a ſecond Colonel, to effect their diſmiſ- 
fion. Being now dignified with the legal appella- 
tion of Fyotector, he ventured te call a Parliament 
elected by conſiderable parts of the People; but 
though the exiſtence of this Parliament was ground- 
ed, we might fay grafted, upon his own; and 
though bands of Soldiers were even poſted in the 
avenues to keep out all ſuch Members as refuſed 
to take certain perſonal engagements to him, he 
made ſuch haſte, in the fe to rid himſelf of 
their preſence, as to contrive a mean quibble or 
device to ſhorten the time of their fitting by ten 
or twelve days (a). To a fourth Aſſembly he 
again applied; but, though the elections had 
been ſo managed as to procure him a formal 
tender of the Crown during the firſt fitting, he pur 
a final end to the ſecond with reſentment and pre- 
cipitation (6). n ee 


- (a) They were to have fat five months; but Cromwell pre- 
tended that the months were to conſiſt of only twenty-eight 
days; as this was the way of reckoning time uſed in paying the 
army, and the fleet. | | 

- (5) The hiſtory of the conduct of the deliberating and de- 
bating Aſſemblies we are alluding to, in regard to the Carols | 
or fingle Rulers of any denomination, who ſummon them to- 
gether, may be expreſſed in a very few words. If the Monarch 
is unarmed, they over-rule him ſo as almoſt entirely to ſet him 
aſide; if his power is of a military kind, they form connections 
with the army. 
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© The example of the Roman Emperors, whoſe 
power was outwardly fo prodigious, may alſo be 


introduced here. They uſed to ſhow the utmoſt 


jealouſy in their conduct with reſpe& to the Ro- 
man Senate; and that Aſſembly, which the pre- 
poſſeſſion of che People, who looked upon it as 
the ancient remains of the Republic, had made it 
expedient to continue, were not ſuffered to aſſem- 
ble but under the drawn aten of the Proeto- 
nan guards. 

Even the Kings of France; though hed a0 
rity is ſo unqueſtioned, ſo univerſally reſpected, 
as well as ſtrongly ſupported, have felt frequent 
anxiety from the claims and eee of the 
Parliament of Paris; an Aſſe of ſo much leſs 
weight than the Engliſh Parliament, The alarm 
has been mentioned which the late King at laſt 
expreſſed concerning their meaſures, as well as 
the expedient to which he reſorted to free him- 
felf Crd their preſence. And when the preſent 
King thought proper to call again this Parliament 
together, a meaſure highly prudent in the begin- 
ning of his reign, every jealous precaution was at 
the ſame time taken to abridge thoſe privileges of 
deliberating and remonſtrating upon which any 
diſtant claim to, or ſtrugsle for, a ſhare of the 
ſupreme authority might be grounded. 

It may be objected that the pride of Rings, or 
fingle Rulers, makes them averſe to the exiſtence 
of Aſſemblies like thoſe we mention, and deſpiſe _ 
the capital ſervices which they might derive from 
them for the good government of their Kingdoms. 
I grant it may in ſome meaſure be ſo. But if we 
exainine 1nto the general ſituation of affairs in dif- 
ferent States, and into the examples with which 
their Hiſtory ſupphes us, we ſhall alſo find that 
the pride of thoſe Kings agrees in the main with 
the intereſt and quiet of their Subjects, and that 
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their preventing the Aſſemblies we ſpeak of from 
meeting, or, when met, from aſſuming too large 
2 ſhare in the management of public affairs, is, in 
2 great meaſure, matter of neceſlity. | 

We may therefore reckon it as a very great ad- 
vantage, that, in England, no ſuch neceſſity exiſts. 
Such is the frame of the Government, that the 
Supreme executive authority can both give leave to 
aſſemble, and ſhew the moſt unreſerved truſt, when 
aſſembled, to thoſe two Houſes which concur to- 
gether to form the Legiſlature. 1 

Theſe two Houſes, we ſee, enjoy the moſt com- 
plete freedom in their debates, — 2 the ſub- 
ject be grievances, or regulations concerning go- 
vernment matters of any kind: no reſtriction what- 
ever 4s laid upon them; they may ſtart any ſub- 
ject they pleaſe. The Crown is not to take any 
notice of their deliberations: its wiſhes, or even 
its name, are not to be introduced in the debates. 
And, in ſhort, what makes the freedom of deli- 
berating, exerciſed. by the two Houſes, really to 
be unlimited, unbounded, is the privilege, or ſo- 
_ vereignty we may ſay, enjoyed by each within its 
own walls, in conſequence of which nothing done 
or faid in Parliament, is to be queſtioned in any 
place out of Parliament. Nor will it be prete d. 
ed by thoſe perſons who are acquainted with the 
Engliſh Hiſtory, that thoſe privileges of Parliament 
we mention are nominal privileges, only privileges 
upon paper, which the Crown has diſregarded 
whenever it has thought proper, and to the vio- 
lations of which the Parliament have uſed very 
tamely to ſubmit. That theſe remarkable advan- 
tages. that this total freedom from any compul- 
ſion or even fear, and in ſhort this unlimited li- 
berty of debate, fo ſtrictly claimed by the Parlia- 
ment, and ſo ſcrupulouſly allowed by the Crown, 
ſhould be exerciſed year after year during a long 
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courſe of time, without producing the leaſt relax- 
ation in the execution of the laws, the ſmalleſt 
degree of anarchy, are certainly very ſingular po- 
litical phenomena. „„ 
It may be ſaid that the remarkable Solidity of 
the governing Executive authority, in England, ope- 
rates to the advantage of the People with reſpect 
to the objects we mention, in a twofold manner. 
In the firſt place, it takes from the great Men in 
the Nation all ſerious ambition to invade this autho- 
rity, thereby preventing thoſe anarchical and more 
or leſs bloody ſtruggles to reſult from their debates, 
which have ſo conſtantly diſturbed other Countries. 
In the ſecond place, it inſpires thoſe Great Men 
with that ſalutary jealouſy of the ſame authority 
which leads them to frame ſuch effectual provi- 
ſions for laying it under proper reſtraints. On 
which I ſhall obſerve, by way of a ſhort digreſ- 
fion, that this diſtinguiſhed fabi/ity of the execu- 
tive authority of the Engliſh Crown, affords an 
explanation for the peculiar manner in which pub- 
lic commotions have conſtantly been terminated in 
England, compared with the manner in which the 
ſame events have been concluded in other King- 
doms. When I mentioned, in a former Chapter, 
this peculiarity in the Engliſh Government, I mean 
the accuracy, impartiality, and univerſality, of the 
proviſions by which peace, after internal diſturb- 
ances, has been reſtored to the Nation, I confined 
my compariſons to inſtances drawn from Republi- 
can Governments, purpoſely poſtponing to ſay any 
thing of Governments of a Monarchical form, till 
I had introduced the very eſſential obſervation con- 
tained in this Chapter, which is, that the power of 
Crowns, in other Monarchies, has not been able, 
by itſelf, to produce the ſame effects it has in 
England, that is, has not been able to inſpire the 
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Great Men in the State with any thing like that 
ſalutary jealouſy we mention, nor of courſe to in- 
x os to unite in a real common cauſe with 
the reſt of the People. In other Monarchies (a), 
thoſe Men who, during the continuation of the pub- 


lic diſturbances, were at the head of the People, 


finding it in their power, in the iſſue, to parcel 


out, more or leſs, the Supreme governing autho- 
rity (or even the State itſelf) and to transfer the 
ſame to themſelves, conſtantly did ſo, in the ſame 
manner, and from the very ſame reaſons, as it 
conſtantly happened in the ancient Common- 


wealths; thoſe Monarchical Governments being in 


reality, ſo far as that, of a Republican nature: and 
the governing authority was left, at the concluſion, 
in the fame undefined extent it had before (6). 
But in England, the great Men in the Nation 


finding themſelves in a fituation eſſentially diffe- 


rent, loſt no time in purſuits like thoſe in which 
the great Men of other countries uſed to indulge 
themſelves on the occaſion we mention. Eve 

Member of the Legiſlature plainly perceived, from 
the general aſpect of affairs and his feelings, that 
the Supreme executive authority in the State muſt 


in the iſſue fall ſomewhere undivided, and conti- 
nue ſo; and being moreover ſenſible, that net 


ther perſonal advantages of any kind, nor the pow- 


er of any faction, but the law alone, could after- 


is France. It is quoted in page 21 of this Work. 


wards be an effeQtual reſtraint upon its motions, 
they had no thought or aim left, except the fram- 
ing with care thoſe laws on which their own li- 


(a) I mean, before the introduction of thoſe numerous ſtand- 
ing armies which are now kept by all the Crowns of Europe : 
ſince that epoch, which is of no very ancient date, no Treaty 
has been entered into by thoſe Crowns with any Subjects. | 

() As a remarkable inſtance of ſuch a Treaty may be men- 
tioned that by which the War for the Public good was terminated 
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berty was to continve to depend, and to reſtrain a 
power which they, ſomehow, judged it ſo imprac- 
ticable to transfer to themſelves or their party, 
or to render themſelves independent of. Theſe 
obſervations I thought neceſſary to be added to 
thoſe in the fifteenth Chapter, to which I now 
refer the reader. e IE: 
Nor has the great freedom of canvaſſing poli- 
tical ſubjects we have deſcribed, been limited to 
the Members of the Legiſlature, or eonfined to the 
walls of Weſtminſter, that is, to that exclufive 
ſpot on which the two Houſes meet: the like pri- 
vilege is allowed to the other orders of the peo- 
ple; and a full ſcope is given to that ſpirit of 
party, and a complete ſecurity inſured to thoſe 
numerous and irregular meetings, which, eſpecial- 
ly when directed to matters of government, create 
ſo much uneaſineſs in the Sovereigns of other 
Countries. Individuals even may, in ſuch meet- 
ings, take an active part for procuring the ſueceſs 
of thoſe public ſteps which they wiſh to fee pur- 
ſued ; they may frame petitions to be delivered to 
the Crown, or to both Houſes, either to procure 
the repeal of meaſures already entered upon by 
Government, or to prevent the paſſing of ſuch as 
are under conſideration, - to —_ the enact- 
ing of new regulations of any kind: they may _ 
ni ſabſeribe their * fach ——j 
the law ſets no reſtriction on their numbers; nor 
has it, we may ſay, taken any precaution to pre- 
vent even the abuſe that might be made of fuch 
freedom. | 725 N 2 
That mighty political engine, the preſs, is alſo 
at their ſervice; they may avail themſelves of it 
to advertiſe the time and place, as well as the in- 
tent of the meetings, and moreover to ſet off. and 
inculcate the advantages of thoſe notions which 


the wilh is to fee * 499 
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Such meetings may be repeated; and every in- 
dividual may deliver what opinion he pleaſes on 
the propoſed ſubjects, though ever fo directly op- 
poſite to the views or avowed deſigns of the Go- 
vernment. The Member of the Legiſlature may, 
if he chooſes, have admittance among them, and 
in enforce thoſe topics which have not obtain- 
ed the ſucceſs he expected, in that Houſe to which 
he belongs. The diſappointed Stateſman, the Mi- 
niſter turned out, alſo find the door open to them : 
they may bring in the whole weight of their in- 
fluence and of their connections: they may exert 
every nerve to enliſt the Aſſembly in the num 
ber of their ſupporters: they are bid to do their 
worſt: they fly through the Country from one place 
of meeting to another: the clamour increaſes: the 
Conſtitution, one may think, is going to be ſhaken 
to its very foundations: — but theſe mighty ſtrug- 
gles, by ſome means or other, always find a pro- 
portionate degree of re- action: new difficulties, 
and at laſt inſuperable impediments, grow up in 
the way of thoſe who would take advantage of the 
general ferment to raiſe themſelves on the wreck 
of the governing authority: a ſecret force exerts 
itſelf, which gradually brings things back to a ſtate 
of moderation and calm; and that ſea ſo ſtormy, 
to. appearance fo deeply agitated, conſtantly ſtops 
at certain limits which it ſeems as if it wanted the 
power to paſs. N c 
The impartiality with which juſtice is dealt to 
all orders of Men in England, is alſo in great 
meaſure owing to the peculiar ſtability of the Go- 
vernment: the very remarkable, high degree, to 
which this impartiality is carried, is one of thoſe 
things which, being impoſſible in other Countries, 
are poſſible under the Government of this Coun- 
try. In the ancient Commonwealths, from the 
inſtances that have been introduced in a former 
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place, and from others that might be quoted, it 
is evident that no redreſs was to be obtained for 
the acts of injuſtice or oppreſſion committed by the 
Men poſſeſſed of influence or wealth upon the in- 
ferior Citizens. In the Monarchies of Europe, in 
former times, abuſes of a like kind prevailed to 
a moſt enormous degree. In our days, notwith- 
ſtanding the great degree of ſtrength acquired by 
the different Governments, it is matter of the ut- 
moſt difficulty for ſubjects of the inferior claſſes to 
obtain the remedies of the law againſt certain in- 
dividuals: in ſome Countries it is impoſſible, let 
the abuſe be ever ſo flagrant; an open attempt 
to purſue ſuch remedies being moreover attended 
with danger. Even in thoſe Monarchies of Europe 
in which the Government is ſupported both by real 
ſtrength, and by civil inſtitutions of a very ad- 
vantageous nature, great differences prevail between 
individuals in regard to the facility of obtaining 
the remedies of the law; and to ſeek for redreſs 
is at beſt, in many caſes, ſo arduous and precari- 
ous an attempt as to take from injured individuals 
all thoughts of encountering the difficulty. Nor 
are theſe abuſes we mention, in the former or 
preſent Governments of Europe, to be attributed 
only to the want of reſolution in the Heads of theſe 
Governments. In ſome Countries, the Sovereign, 
by an open deſign to ſuppreſs theſe abuſes, would 
have endangered at once his whole authority; and 
in others, he would find obſtructions multiply ſo 
in his way as to compel him, and perhaps ſoon 
enough too, to drop the undertaking.— How can 
a Monarch make, alone, a perſevering ſtand againft 
the avowed expectations of all the great Men by 
whom he is ſurrounded, and againſt 2 loud claims 
of powerful claſſes of individuals? In a Common- 
wealth, what is the Senate to do when they find 
that their refuſing to protect a powerful offender 
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of their own claſs, or to indulge ſome great Citi- 
zen with the impunity of his friends, is likely to be 
productive of ſerious diviſions among themſelves, 
or perhaps to diſturbances among the People ? 

If we caſt our eyes on the ſtrict and univerſal 
impartiality with which juſtice is adminiſtered in 
England, we ſhall ſoon become convinced that ſome 
inward eſſential difference exiſts between the Eng- 
liſh Government, and thoſe of other Countries, and 
that its. power is founded on cauſes of a diſtin 
nature. Individuals of the moſt exalted rank do 
not entertain ſo much as the thought to raiſe the 
ſmalleſt direct oppoſition to the operation of the law. 
The complaint of the meaneſt Subject, if preferred 
and ſupported in the uſual way, immediately meets 
with a ſerious regard. The Oppreſſor of 4 moſt 
extenſive influence, though in the midſt of a train 
of retainers, nay, though in the fulleſt flight of his 
career and pride, and ſurrounded by thouſands of 
8 and partiſans, is ſtopped ſhort at the 
ſight of the legal paper, which 1s delivered into 
his hands, and a rp is ſufficient to bring him 
away, and produce him before the Bench. 
Buch is the greazneſs and uninterrupted prevalence 
of the law (a, ſuch is in ſhort the continuity of 
omnipotence, of reſiſtleſs ſuperiority, it exhibits, 
that the extent of its effects at length ceaſes to be 

a ſuhject of obſervation. to the Public. 

Nor are great or wealthy Men to ſeek for re- 
dreſs or ſatisfaction of any kind, by any other 
means than ſuch as are open to all: even the So- 
vereign has bound himſelf to reſort to no other: 
and experience has ſhewn that he may, without 
danger, truſt the protection of his perſon, and of 
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the places of his reſidence, to the flow and liti- 
gious aſſiſtance of the law (a). 

Another very great advantage attending this re- 
 markable ſtability of the Engliſh Government we are 
deſcribing, is, that the ſame is operated without the 
aſſiſtance of an armed ſtanding force: the conſtant 
expedient this, of all other Governments, On this 
occaſion I ſhall introduce a paſſage of Doctor Adam 

Smith (3), in a Work publiſhed ſince the preſent 
Chapter was firſt written, in which paſſage an opi- 
nion certainly erroneous is contained: the miſtakes 
of perſons of his very great abilities deſerve atten- 
tion. This Gentleman, ſtruck with the neceſſity of 
a ſufficient power of re- action, of a ſufficient ſtrength 
on the fide of Government, to reſiſt the agitations 
attending on liberty, has looked round, and judged 
the Engliſh Government derived the ſingular ſtabi- 
lity it manifeſts from the ſtanding force it has at 
its diſpoſal : the following are his expreſſions. © To 
% a Sovereign who feels himſelf ſupported, not 
* only by the natural Ariſtocracy of the Country, 
* but by a well-regulated ſtanding army, the rud- 
“4 eſt, the moſt groundleſs, and the moſt licentious 
« remonſtrances can give little diſturbance. He 
&* can ſafely pardon or neglect them, and his con- 
ox ſciouſoefs of his ſuperiority naturally diſpoſes 
* him to do ſo. That degree of liberty which ap- 
„ proaches to licentiouſneſs, can be tolerated only in 

Countries where the Sovereign is ſecured by à well. 
regulated ſtanding army (c).? 8 


(a) I remember, during the time after my firſt coming to this 
Country, I took notice of the boards fet up from place to place 
behind the incloſure of Richmond Park. Whoever treſpaſſes 
„% upon this ground will be proſecuted. | 

( 50 An Inquiry into the Nature and Cauſes of the Wealth of 
Nations. Book V. Chap. I. Vol. II. p. 313, 314 
(c) The Author's defign in the whole paſſage, is to ſhew 

that landing armies, under proper reſtrictions, cannot be hurt- 
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The above poſitions are grounded on the noti- 
on that an army places in the hand of the So- 
vereign an united irreſiſtible ſtrength, a ſtrength 
liable to no accident, difhculties, or exceptions ; 
a ſuppoſition this, which is not conformable to 
experience. If a Sovereign was endued with a 
kind of extraordinary power attending on his per- 
ſon, at once to lay under water whole legions of 
inſurgents, or to repulſe and {weep them away by 
flaſhes and ſhocks of the electrical fluid, then in- 
deed he might uſe the great forbearance above 
deſcribed :—though it is not perhaps very likely 
he would put up with the rude and groundleſs re- 
monſtrances of his ſubjects, and with their licen- 

tious freedom, yet he might, with ſafety, do or 
not do fo, at his own choice, But an army is 
not that ſimple weapon which is here ſuppoſed, 
It 1s formed of Officers and Soldiers who feel 
the ſame paſſions with the reſt of the people, the 
ſame diſpoſition to promote their own intereſt and 
importance, when they find out their ſtrength, 
and proper opportunities offer. What will there. 
fore be the reſource of the Sovereign, if, into 
that army on the aſſiſtance of which he relies, 
the ſame party ſpirit creeps by which his other 
Subjects are actuated ? Whereto will he take his 
refuge, if the ſame political caprices, abetted by 
the ſerious ambition of a few leading Men, the 
ſame reſtleſſneſs, and at laſt perhaps the ſame diſ- 
affection, begin to pervade the ſmaller kingdom 
of the army, by which the main Kingdom or Na- 
tion are agitated ? | 
The prevention of dangers like thoſe juſt men- 
tioned, conflitutes the moſt effential part of the 
ful to public liberty ; and may in ſome caſes be uſeful to it, by 
e he Sovereign from any troubleſome jealouſy in regard to 
this liberty. | 1 
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precautions and ſtate craft of Rulers, in thoſe 


Governments which are ſecured by ſtanding arm- 


ed forces. Mixing the troops formed of natives 
with foreign auxiliaries, diſperſing them in nume- 
rous bodies over the country, and continually ſhift- 
ing their quarters, are among the methods that are 


uſed; which it does not belong to our ſubject to 


enumerate, any more than the extraordinary ex- 


pedients employed by the Eaſtern Monarchs for 


the ſame purpoſes. But one caution very eſſen- 


tial to be mentioned here, and which the Govern- 


ment we allude to never fail to take before every 
other, is to retrench from their unarmed Subjects, 


K reedom which, tranſmitted to the Soldiery 5 would „ 


be attended with ſo fatal conſequences; hindering 


ſo bad examples from being communicated to thoſe 


in whoſe hands their power and life are truſted, 
is what every notion of ſelf- preſervation ſuggeſts 
to them: every weapon is accordingly exerted to 
ſuppreſs the riſing and ſpreading of ſo awful a 
contagion. e | 

In general, it may be laid down as a maxim, 
that, where the Sovereign looks to his army for 
the ſecurity of his perſon and authority, the ſame 


. military laws by which this army is kept together, 


muſt be extended over the whole Nation: not in 
regard to military duties and exerciſes; but certain- 
ly in regard to all that relates to the reſpect due 
to the Sovereigu and to his orders. The martial 
law concerning theſe tender points, muſt be uni- 
verſal. The jealous regulations concerning mutiny 
and contempt of orders, cannot be ſeverely en- 
forced on that part of the Nation which ſecures 
the ſubjection of the reſt, and enforced too through 
the whole ſcale of military ſubordination, from the 
Soldier to the Officer, up to the very Head of the 
military Syſtem,—while the more numerous and 
inferior part of the People are left to enjoy an 


— 


} 


Pg 


374 THE CONSTITUTION 


unreſtrained freedom: that ſecret diſpoſition 
which prompts Mankind to reſiſt and counterat 
their Superiors, cannot be ſurrounded by ſuch for- 
midable checks on the one fide, and be left to be 
indulged to a degree of licentiouſneſs and wanton- 
neſs on the other. | 

In a Country where an army 1s kept, capable 
of commanding the obedience of the Nation, this 
army will both imitate for themſelves the licenti- 
ouſneſs above mentioned, and check it in the Peo- 
ple. Every Officer and Soldier, in ſuch a Coun- 
try, claims a ſuperiority in regard to other indi- 
viduals; and, in proportion as their affiſtance is 
relied upon by the Government, expect a greater 
or leſs degree of ſubmiſhon from the reſt of the 
People (a). | 


(s) In the beginning of the paſſage which is here examined, 
the Author ſays, © Where the Sovereign is himſelf the Gene- 


« ral, and the principal Nobility and try of the Country, 
« the chief Officers of the army, — where the military force is 
40 ed under the command of thoſe who have the greateſt 
« intereſt in the ſupport of the civil authority, becauſe they 
« have the greateſt ſhare of that authority, a ſtanding army can 
« never be dangerous to liberty. On the contrary, it may in 
« ſome caſes be favourable to liberty, &c. &c.”—In a Country 
ſo cireumſtanced, a ſtanding army can never be dangerous to 
liberty : no, not the liberty of thoſe principal Nobility and Gen- 
try, eſpecially if they have wit enough to form combinations a- 
mong themſelves againſt the Sovereign. Such an ynion as is 
here mentioned, of the civil and military powers, in the Arifto- 
cratical body of the Nation, leaves both the Sovereign and the 
People without reſource. If the former Kings of Scotland had 
imagined to adopt the expedient of a ftanding army, and had 
truſted this army, thus defrayed by them, to thoſe Noblemen 
and Gentlemen who had rendered themſelves hereditary Admi- 
rals, hereditary High Stewards, heredi High Conſtables, 

hereditary Great Chamberlains, hereditary 2 General, he- 

reditary Sheriffs of Counties, &c. they would have but badly 
mended the diſorders under which the Government of their 


Country laboured: they would only have ſupplied theſe Nables 
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The ſame Author concludes his above quoted ob- 
ſervations concerning the ſecurity of the power of 
an armed Sovereign, by immediately adding, „It 

.< 18 in ſuch Countries only that it is unneceſſary 

© that the Sovereign ſhould be truſted with any 
_ « diſcretionary power for ſuppreſſing even the wan- 
© tonneſs of this licentious liberty.” The idea 

here expreſſed coinciding with thoſe already diſ- 
cuſſed, I ſhall ſay nothing farther on the ſubject. 
My reaſon for introducing the above expreſſions, 
has been, that they lead me to take notice of a 
remarkable circumſtance in the Engliſh Govern- 
ment. From the expreſſion, it is unneceſſary the 
Sovereign ſhould be truſted with any diſcretionary _ 
power, the Author appears to think that a Sove- 
reign at the head of an army, and whoſe power 
is ſecured by this army, uſes to wait to ſet him- 


ſeelf in motion, till he has received leave for that 


purpoſe, that is, till he has been truſted with a pow- 
er for ſo doing. This notion in the Author we 
quote, is borrowed from the ſteady and thorough- 
ly legal Government of this Country ; but the 
Uke law doctrine, or principle, obtains under no 
other Government, In all Monarchies (and it is 
the ſame in Republics) the Executive power in the 
State is ſuppoſed to poſſeſs, originally and by it- 
ſelf, all manner of lawful authority : every one of 


with freſh weapons againſt each other, againſt the Sovereign, and 
againſt the People. CP | 1 
If thoſe Members of the Britiſh Parliament, who ſometimes 
make the whole Nation reſound with the clamour of their diſ- 
ſenſions, had an army under their command which they might 
engage in the ſupport of their pretenſions, the reſt of the Peo- 
ple would not be the better for it. Happily the ſwords are ſe- 
cured, and force is removed from their Debates. 
The Author we are quoting, has deemed a Government to be 
a ſimpler machine, and an army a ſimpler inſtrument, than they 
in reality are. Like many other perſons of great abilities, 
while ſtruck with a certain peculiar conſideration, he has over- 
looked others no leſs important, | 
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its exertions is deemed to be legal ; and they do 


not ceaſe to be ſo, till they are ſtopped: by ſome 
expreſs and poſitive regulation. The Sovereign, an 

alſo the civil Magiſtrate, till fo ſtopped by ſome poſi- 
tive law, may come upon the Subject when they 
. chooſe ; they may queſtion any of his actions; they 
may conſtrue them into unlawful acts; and inflict a 
penalty, as they pleaſe : in theſe reſpects they may 
be thought to abuſe, but not to exceed, their power. 
The authority of the Government, in ſhort, is ſup- 


poſed to be unlimited ſo far as there are no viſible 


boundaries ſet up againſt it: behind and within 
theſe boundaties, hes whatever degree of liberty the 
Subject may poſleſs. | 1 
In England, the very reverſe obtains. It is not 
the authority of the Government, it is the libert 
of the Subject, which is ſuppoſed to be unbound- 
ed. All the Individuals actions are ſuppoſed to 
be lawful, till that law is pointed out which makes 
them to be otherwiſe. The onus proband! is here 
transferred from the Subject to the Prince. The 
Subject is not at any time to ſhew the grounds of 
his conduct. When the Sovereign or Magiſtrate 
think proper to exert themſelves, it is their buſi- 
neſs to find out and produce the law in their own 
favour, an the prohibition againſt the Subject (a). 


fa) I ſhall take the liberty to mention another fa reſpecting 


myſelf, as it may ſerve to elucidate the above obſervations; or 
at leaſt my manner of expreſſing them. I remember when I was 
beginning to pay attention to the operations of the Engliſh 
Government, I was under a prepoſſeſſion of quite a contrary 
nature to that of the Gentleman whoſe opinions have been a- 
bove diſcuſſed: I uſed to take it for granted that every article of 
liberty the Subject enjoys in this Country, was grounded upon 
Tome poſitive law by which this liberty was inſured to him. In 
regard to the freedom of the preſs I had no doubt but it was ſo, 
and that there exiſted ſome particular law, or rather ſeries of 
laws or legiſlative paragraphs, by which this freedom was de- 
fined and carefully ſecured : and as the liberty of writing hap- 


pened at that time to be carried very far, and to excite a great 


deal of attention (the noiſe about the Middleſex election had not 
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This kind of law principle, owing to the gene- 
ral ſpirit by which all parts of the Government 
are influenced, is even carried ſo far, that any 
quibble, or trifling circumſtance, by which an Of- 
fender may be enabled to ſtep afide, and eſcape, 
though ever ſo narrowly, the reach of the law, 
are ſufficient to ſcreen him from puniſhment, let 
the immorality or intrinſic guilt of his conduct 
be ever ſo openly admitted (a). | 
Such a narrow circumſcription of the exertions 
of the Government, is very extraordinary: it does 
not exiſt in any Country but this, nor could it. 
The ſituation of other Governments is ſuch that 
they cannot thus allow themſelves to be ſhut out 


yet ſubſided), I particularly wiſhed to ſee thoſe laws I ſuppoſed, 
not doubting but there muſt be ſomething remarkable in the 
wording of them. I looked into thoſe law books I had oppor- 
tunities to come at, ſuch as Jacob's and Cunningham's' Law 
Dictionaries, Wood's Inſtitutes, and Judge Blackſtone's Commen- 
taries. , I alſo found means to have a ſight of Comyns's Digeſt of 
the Laws of England, and I was again diſappointed : this Author, 
though this Work conſiſts of five folio Volumes, had not had, 
any more than the Authors juſt mentioned, any room to ſpare for 
the intereſting law I was in ſearch of. At length it occurred 
to me, though not immediately, that this liberty of the Preſs 
was grounded upon its not being prohibited, —that this want of 
prohibition was the ſole, and at the ſame time folid, foundation 
of it. This led me, when I afterwards thought of writing ſome- 
thing upon the Government of this Country, to give the defini- 
tion of the freedom of the preſs, which is contained in p. 209 : 
adding to it the important conſideration of all actions reſpecting 
publications being to be decided by a Jury. | 
{a) A number of inſtances, ſome even of a ludicrous kind, 
might be quoted in ſupport of the above obſervation. Even only 
a trifling flaw in the Words of an Indi&ment, is enough to make 
it void. The reader is alſo referred to the fact mentioned in the 
note, p. 127, and to that in p. 223, of this Work. 
I do not remember the name of that Party Writer who, 
having publiſhed a treaſonable writing in regard to which he 
eſcaped puniſhment, uſed afterwards to anſwer to his friends 
when they reproached him with his raſhneſs, / know [ was 
qoriting within an inch of the gallows. The law being both aſcer- 
tained and ſtrictly adhered to, he had been enabled to bring his 
words and politions ſo nicely within compaſs. - | 
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of the unbounded ſpace unoccupied by any law, 
in order to have their motions confined to that 
ſpot which expreſs and previouſly declared pro- 
viſions have chalked out. The power of theſe 
Governments being conſtantly attended with more 
or leſs precariouſneſs, there muſt, be a degree of 
diſcretion anſwerable to it (a). | 


. 


The foundation of that law principle, or doc- 
trine, which confines the exertion of the power 
of the Government to ſuch cafes only as are ex- 
preſſed by a law in being, was laid when the Great 
Charter was paſſed: this reſtriction was implied 
in one of thoſe general impartial articles which 
the Barons united with the People to obtain from 
the Sovereign. The Crown, at that time, derived 
from its foreign dominions, that ſtability and in- 
ward ſtrength in regard to the Engliſh Nation, 
which is now in a ſecret hidden manner annexed 
to the Civil branch of its office, and which, though 
operating by different means, continues to main- 
tain that kind of confederacy againſt it, and union 
between the different orders of the People. By 
the article in Magna Charta here alluded to, the 


Sovereign bound himſelf neither to go, nor ſend, 


upon the Subject, otherwiſe than by the Trial of 
Peers, and the Law of the land (b). This article 
was however afterwards diſregarded in practice, 
in conſequence of the lawful efficiency which the 
| King claimed for his Proclamations, and eſpecially 


() It might perhaps alſo be proved, that the great lenity 
uſed in England in the adminiſtration of criminal juſtice, both 
in regard to the mildneſs, and to the frequent remitting of pu- 
niſhments, is eſſentially connected with the ſame circumſtance of 
the /ability of the Government. Experience ſhews that it is 
needleſs to uſe any great degree of harſhneſs and ſeverity in re- 
gard to Offenders ; and the Supreme governing authority 1s 
under no neceſſity of ſhewing the ſubordinate Magiſtracies any 
bad example in that reſpect. | * s . 

(b) . . . Nec ſuper eum ibimus, nec ſuper eum mittemus, niſi per 
legale judicium parium wel per legem terre: Cap. XXIX. | Fe 
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by the inſtitution of the Court of Star Chamber, 
which grounded its proceedings not only upon 
theſe Proclamations, but alſo upon the particular 
rules it choſe to frame within itſelf. By the aboli- 
tion of this Court (and alſo of the Court of High 
Commiſſion) in the reign of Charles the Firſt, the 
above proviſion of the Great Charter was put in 
actual force: and it has appeared by the event, 
_ that the very extraordinary reſtriction upon the 
governing authority we are alluding to, and its 
execution, are no more than what the intrinſie 
ſituation of things, and the ſtrength of the Conſti- 
tution, can bear (a). : 5 | 

The law doctrine we have above deſcribed, and 
its being ſtrictly regarded by the High governing 
authority, I take to be the moſt characteriſtic cir- 
cumſtance in the Engliſh Government, and the 
moſt pointed proof that can be given of the true 
freedom which is the conſequence of its frame. 
The practice of the Executive authority thus to 
ſquare its motions upon ſuch laws, and ſuch only, 
as are aſcertained and declared before-hand, can- 
bot be the reſult of that kind of ſtability which 

the Crown might derive from being ſupported by 


la) The Court of Star Chamber was like a Court of Equity 
in regard to criminal matters; it took upon itſelf to decide upon 
thoſe caſes of offence upon which the uſual Courts of Law, 
when uninfluenced by the Crown, refuſed to decide, either on 
account of the filence of the laws in being, or of the particular 
rules they had eſtabliſhed within themſelves ; which is exactly the 
office of the Court of Chancery (and of the Exchequer) in 
regard to matters of property, (See back, p. 96.) The 
great uſefulneſs of Courts of this kind has cauſed the Courts 
of Equity in regard to civil matters, to be ſupported and 
continued: but experience has ſhewn, as is above obſerved, that 
no eſſential inconvenience can ariſe from the Subject being in- 
dulged with the very great freedom he has acquired by the 
total abolition of all arbitrary or proviſional Courts in regard to 
criminal matters, En 6 
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an armed force, or, as the above-mentioned Author 
has expreſſed it, from the Sovereign being the 
General of an army: ſuch a rule of acting is even 
contradictory to the office of a General: the ope- 
rations of a General eminently depend for their 
ſucceſs, on their being ſudden, unforeſeen, attend- 
ed by ſurpriſe. 7 | ; | 
In general, that ſtability of the power of the 
Engliſh Crown we have deſcribed, cannot be the 
reſult of that kind of ſtrength which ariſes from 
an armed force: the kind of ſtrength which is 
conferred by ſuch a weapon as an army, is too 
uncertain, too complicate, too liable to accidents: 
in a word, it falls infinitely ſhort of that degree 
of ſteadineſs which is neceſſary to counterbalance, 
and at laſt quiet, thoſe extenſive agitations in the 
People which ſometimes ſeem to threaten the de- 
ſtruction of Order and Government. An army, 
if its ſupport be well directed, may be uſeful to 
prevent this reſtleſſneſs in the People from begin- 
ning to exiſt ; but it cannot keep it within bounds, 
when it has once taken place. 
If from general arguments and conſiderations, 
we paſs to particular facts, we ſhall actually find 
that the Crown, in England, does not rely for 
its ſupport, nor ever has relied, upon the army 
of which it has the command. From the earlieſt 
times, that is, long before the invention of ſtand- 
ing armies among European Princes, the Kings of 
England poſſeſſed an authority certainly as full 
and extenſive as that which they do now enjoy. 
After the weight they derived from their poſſeſ- 
ſions beyond ſea had been loſt, a certain arrange- 
ment of things began to be formed at home, which 
ſupplied them with a ſtrength of another kind, 
though not leſs ſolid : and they began to derive 
from the Civil branch of their regal Office that 


ond an. 


ſecure power which no other Monarchs had ever 
poſſeſſed, except through the aſſiſtance of Legions 
and Prætorian guards, or of armies of Janiſſaries, 
e A vo aria art ĩͤͤͤͤ˙ 
The Princes of the Houſe of Tudor, to ſpeak 
of a very remarkable period in the Engliſh Hiſ- 
tory, though they had no other viſible preſent 
force than inconfiderable retinues of ſervants, were 
able to exert, a power equal to that of the moſt 
abſolute, Monarchs, who ever did reign, equal to 
that of the Domitians or Commoduſes, or of the 
Amuraths or Bajazets ; nay, it even was ſuperior, 
if we conſider the flow ſteadineſs and outward 
ſhow. of legality with, which it was attended 
=O ES 2 OR RES 
The ſtand: which the Kings of the Houſe of 


Stuart were able to make,. though unarmed, and 


only ſupported by the civil authority of their Of- 
fice, during a long courle of years, againſt the 
reſtleſs ſpirit which began to actuate the Nation, 
and the vehement political and religious notions 
that broke out in their time, is ſtill more re- 
markable than even the exorbitant power of the 


Princes of the Houſe of Tudor, during whoſe 


reign prepoſſeſnons of quite a contrary nature were 

univerſal. Sn 
I he ſtruggle opened with the reign of James 
the Firſt; yet he peaceably weathered the begin- 
ning ſtorm, and tranſmitted his authority undimi- 
niſhed to his ſon. Charles the Firſt was indeed 
at laſt cruſhed under the ruins of the Conſtituti- | 
on: but if we conſider that, after making the im« 


rtant national conceſſions contained in the N- - 


tition of - Right, he was able, ſingle and unarmed, 
to maintain his ground without loſs or real danger 
duri nga ſpace of eleven years, that is, till the year 
1640a nd thoſe that 2 2 we ſhall be inchped 
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to think that, had He been better adviſed, he 
might have zvoided the misfortunes that befel 
him at length. 
Even the events of the rel James the Se- 
 Tond, afford a proof of that lik Nth is an- 
xed to the authority of the Linh Cron. 
otwithftanding the whole Nation, not excepting 
"the army, were in a manner wnanimons 
Mm, he was able a reign full four years, ſtand- 
ing fingle agrinft all, without meeting with any 
open refiſtance. Nor was ſuch juſtifiable and ne- 
reſiſtance eafily brought about at length (a). 
Though it is not to be doubted that the e 
ing of James the Second would have been effected 
in the Iſſue, and perhaps in a very tragical man- 
ner, yet, if it had not bn for the '#thſtance of 
the Prince of Ora e, che event would certainly 
have been poſtpone 4m a few years later. That 
_ "znthority on which James relied with fo much 
confidence, was not annfhilated at the time it was, 
"otherwiſe than by a ready and confiderable arm- 
ed force being brought it from the other 
ide of the Sea, Hke a folid Fortreſs, which, th 
without any viſible Dur ots, requires, in order 
to be compelled * to be bantered with 


CARTON, 
- Md Me. Hume is rather too, tous in his with to exculpatc 
| James the Second. H e concluſive chyraQter he gives 
of him, with is hit as x Prince aim we oy fs 


1 ore un fortune than criminal. If we confiller the 
— ts entered into, not hy his predeceſſors fie 
but * by Miel which this Prince endeavoured to break, how 
cool an deliberate: his attack on the liberties and religion of 
the people was, how un . oked the attempt, and in Hort how 


tute he was plea of ſelfalefence-or neceſſity, a 


plea to wich moſt of — been at variance 
vith their Subjefs had ſome fort of more or leſe diſtant claim, 
we ſhall look upon him as ** perhaps the — Monarch 
chat ever exiſted. 
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If we look into the manner in which this Coun- 
try has been governed ſince che Revolution, we 
Mall evidently ſee that it has not been by means 
of the army the Crown has uncler its command, 
that it He been able to preſerve and. exert its 
authority. It is not by means of their Soldiers that 
the Kings of Great Britain prevent the manner in 
which elections are carried on, from being hurt- 
| Gul to them; for theſe Soldiers muſt move from 
the places of election one day before ſuch elections 
are begun, and not return tall one 12 they 
_ are finifhed, It is not by means of 
force that they ſeveral kinds' rent civil 

M NO the K —— ow 
| ꝓprerogati ves; for * ths litary ce 
is not to act till called for by theſe latter, and 
under their direction. It is not by means of their 
amy that they lead the two Branches of the Le- 
ture into that ref] of their regal authority 
we — ſince each of theſe two 
Branches, ſeverally, is poſlefled with an annual 
POWer \ of diſhanding this army (a). 

There is another circumſtance, kat. abſtrac- | 
edly of all others, makes it evident chat the ex- 
ecutive .authority of the Crown is not e 
by the army: i mean 2 very Ae jection 

2 


of che People een eus een 7 
ſo Gba ſee — © rules) | fovee ſell to influence = 
the Flo lege gi 1 ee about 3 

0 
two hundred Servants, was the N ſpark. ack that in 2 —— 
the heap of c ibles which th e precein g conteſt had ac- 
cumulated. The Parliament; ſrom 8 act took a pretence 


to c 


8 | 


inglom 4 from invading and 
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in which the military is oped in regard to the an 
power in this Country.” 

In a Country where the governing authority i in the 
State is ſupported by the army, the military pro- 
feſſion; who, in regard to the other profeſſions, 
have on their ſide the advantage of preſent force, | 
being now moreover countenanced by the law, im- 
mediately-acquire, or rather aſſume,” a general af- 
cendancy; and the Sovereign, far from wiſhing to 
difcourage-their claims, feels an inward happineſs 
in ſeeing that inſtrument on which he reſts his 
authority, additionally ſtrengthened by the reſpect 
of the People, and: receiving a kind of legal ſanc- 
tion from the general outward conſent. 

And not only the military profeſſion a large, 
but the individuals belonging to it, alſo claim per- 
ſonally a pre- eminence: chief Commanders, Of- 
ficers, Soldiers or Janiſſaries, all claim, in their 
__ own ſpheres, ſome ſort of excluſive privilege: and 
theſe: privileges, whether of an honorific, or of a 
more ſubſtantial kind; are violent] afſerted, and 
rendered grievous to the-reſt of the Community M 
in proportion as the aſſiſtance of the military force 
is more evidently neceſſary to, and more frequently 
employed by the Government. Theſe things can. 
not be otherwiſe. 

Now, if we look into the facts that take 4 
in England, we ſhall find that a quite different 
order prevails from what 1s above deſcribed. All 
Courts of a military kind are under à conſtant 
ſubordination to the ordinary Courts of Law. Of. 
ficers he have abuſed their private power, though 
only in regard to their own Soldiers, may be call- 
ed to account before a Court of Common Law, 
and compelled to make proper ſatisfaction. Even 
any flagrant abuſe of authority committed by Mem- 
bers of Courts Martial, when ſitting to judge their 
own people, and determine upon — of a bare 
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military kind, makes them liable to the animadver- 
ſion of the civil judge (aa). \ a2 od 


(a) A great number of inſtances might be produced to prove 
the above-mentioned ſubjection of the Civil to the Military 
power. I ſhall introduce one which is particularly remark- 
able: I meet with it in the periodical publications of the 
year 1746. eee 5 
A Lieutenant of Marines, whoſe name was Frye, had been 
charged, while in the Weſt Indies, with contempt of orders, 
for having refuſed, when ordered by the Captain to aſſiſt ano- 
ther Lieutenant in carrying another Officer priſoner on board 
the Ship: the two Lieutenants wanted to have the Captain 
give the order in writing. For this Lieutenant Frye was tried 
at Jamaica by a Court Martial, and ſentenced to fifteen years im- 
priſonment, beſides being declared incapable of ſerving the King. 
He was brought home; and his. cafe, after being laid before 
the Privy Council, appearing in a juſtifiable light, he was re- 
| leaſed. Some time after he brought an action againſt'Sir Chaloner 
Ogle, who had ſat as Preſident to the above Court Martial, and 
had a verdi& in his favour for one thouſand pounds damages (it. 


was alſo proved that he had been kept fourteen months in the 


moſt ſevere confinement before he was brought to his Trial). 
The Judge moreover informed him, that he was at liberty to 
bring his action againſt any of the Members of the ſaid Court 
Martial he could meet with. The following part of the affair 
is ſtill more remarkable. | | 
Upon application made by Lieutenant Frye, Sir. Jobn Willie 
Lord Chief Juſtice of the Common Pleas, iſſued his Writ a- 
inſt Admiral Mayne, and Captain Rentone, two of the Per- 
— who had ſat in the above Court Martial, who happened to 
be at that time in England, and were Members of the Court 
Martial that was then fitting at Deptford, to determine on the 
affair between Admirals Matthews and Leſtock, of which Ad- 
miral Mayne was moreover Preſident; and they were arreſted im- 
mediately after the breaking up of the Court. The other Mem- 
bers reſented highly what they thought the inſult; they met 
twice on the ſubject; and came to certain Reſoluttons,, which the 
Jadge Advocate was directed to deliver to the Board of Admiral- 
ty, in order to their being laid before the King. In theſe reſoluti- 
ons they demanded * ſatisfaction for the high inſult on their 
„ Preſident, from all perſons how high ſoever in office, who have 
46 ſet on foot this arreſt, or in any degree adviſed or promoted 
« it ;?—moreover complaining, that, by the ſaid arreſt, © the 
order, diſcipline, and government of his Majeſty's armies by 
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Jo the above facts concerning the pre- eminence 
of the Civil over the Military Power at large, it is 
needleſs to add, that all offences committed by Per- 

ſons of the military Mon, in regard to indivi- 
duals belonging to the other elaſſes of the People, 
afe to be determined by the Civil Judge. An 
uſe they may make of their force, unlefs . 5 
applied to, and directed by, the Civil iſtrate, let 
the occaſion be what it may, makes liable 
to be convicted of murder for any life that may 
have been loſt. Pleading the duties or cuſtoms 
of their profeſſion in extenuation of any offence, 
is a plea which the Judge will not ſo much as 
uiiderſtatid. Whenever elaimed by the Civil pow- 
er, they muſt be delivered P» immediately. Nor 
can it, in general, be ſaid, that the countenance 
ſhewn to the military profeſſion by the Ruling pow- 
er in the State, has conſtantly been ſuch as to in- 
fpire the bulk of the People with a diſpoſition 
tamely to bear their acts of oppreſſion, or to raiſe 
in Magiſtrates and Juries any degree of prepoſſeſ- 


% Sen was flee, n the Suitute 13 Car. IT, made mull and 
vo 79 1 : ” IT 13%" -F'# : 
The altercations on that account laſted ſome months. At 
length the Court Martial thought it neceſſary to ſubmit ; and 


£ PEI SER pr, : 
# above the Lach, will, in the end, find themſelves miffaken.” The 
letter from the Court Martial, together with Judge Willes's 
acceptation, were inferted in the next Gazette, 15th Nevem- 


ber 4 746, 
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fon ſufficient to lead them always to determine 
- with partiality in their favaur (a). | 
The ſabie dien of the Military to the Civil pow. 
er, carried to that extent it is in England, is ano- 
ther characteriſtie and diſtinctive circumſtance in 
the Engliſh Government. 1 
It is ſufficiently evident that a King does not 
look to his army for bis ſupport, who takes ſo 
little pains to bribe and unite it to his intereſt. _ 
In general, if we conſider all the different cir. 
cumſtances in the Engliſh Government, we ſhall find 
that the army cannot poſſibly procure to the So- 
vereign any permanent ſtrength, any ſtrength. upon 
which he can rely, and from it expect the ſucceſs 
of any future and diſtant meaſures. -— 
The public notoriety of the Debates in Parlia- 
ment, induces all individuals, Soldiers as well as 
others, to pay ſome attention to political ſubjeQs: 
and the liberty of ſpeaking, printing, and intrigu= 
ing, being extended to every order of the Nati- 
on by whom they are ſurrounded, makes them lia- 
ble to imbibe every notion that may be directly 
2 to the views of chat power which keeps 
them. | | . 
The caſe would be ſtill worſe if the Sovereign 
was engaged in a conteſt with a very numerous 
part of the Nation. The general concern would 


(a) The Reader may fee in the publications of the year 
1770, the clamour that was raiſed on account of a General in 
the army (Gen. Ganſell) having ayailed himſelf of the vicinity 
of his Soldiers to prevent certain Sheriff g Officers from executin 

an arreſt upon bis perſon, at Whitchall. It however appeared 
that the General had done nothing more than put forth a few of 


his Men in order to perplex and aftoniſh the Sheriff's Officers 


out of the way. The violent clamour we mention was no doubt 


owing to the party ſpirit of the time; but it nevertheleſs ſhews | 


what the notions of the bulk of the People were on the ſub- 
ject. . . | | 


338 THE CONSTITUTION 


increaſe in proportion to the vehemence of the 
Parliamentary Debates : Individuals, in all the dif- 
ferent claſſes of the Public, would try their elo- 
quence on the ſame ſubjects; and this eloquence 
would be in great meaſure exerted, during fuch 
intereſting times, in making converts of the Sol- 
diery : theſe evils the Sovereign could not obvi- 
ate, nor even know, till it ſhould be in every re- 
ſpe& too late, A Prince engaged in the conteſt 
we ſuppoſe, would ſcarcely have completed his 
firſt preparations, his project would ſcarcely be 
half ripe for execution, before his army would be 
taken from him. And the more powerful this army 
might be, the more adequate, ſeemingly, from its 
numbers, to the taſk it is intended for, the more 
open it would be to the danger we mention. 

Of this, James the Second made a very remark- 
able experiment. He had augmented his army to 


the number of thirty thouſand. But when the day 
finally came in which their ſupport was to have 
been uſeful to him, ſome deſerted to the enemy; 


others threw down their arms; and thoſe who con- 


tinued to ſtand together, ſhewed more inclination to 
be ſpectators of, than agents in, the conteſt. In 
ſhort, he gave all over for loſt, without making 


any manner of trial of their aſfiftance (a). 


(a) The army made loud rejoicings on the day of the acguit. 
| tal of the Biſhops, even in the preſence of the King, who had 
purpoſely repaired to Hounſlow Heath on that day. He had 
not been able to bring a ſingle regiment to declare an approba- 
tion of his meaſures in regard to the Teſt and Penal Statutes. 
The celebrated ballad, lero lero lillibulero, which is reported 
to have had ſuch an influence on the minds of the People 
at that time, and of which Biſhop Burnet ſays, © never per- 
% haps ſo flight a thing had ſo great an effe#,” originated in the 
army: the whole army, and at laſt People both in City and 
Country, were 2 ually ſinging it. * 

To a King of England engaged in a project againſt public 
liberty, a numerous army, ready formed before hand, muſt, in 
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' From all the facts before introduced, it is evi- 
dent that the power of the Crown, in England, 
bears upon foundations that are quite peculiar to 
it, and that its ſecurity and ſtrength are obtained 
by means totally different from thoſe by which 
the ſame advantages are ſo incompletely procured, 
and ſo deeply paid for in other Countries. 
It is without the aſſiſtance of an armed force 
that the Crown, in England, is able to manifeſt 
that fearleſſneſs of particular individuals, or whole 
claſſes of them, with which it diſcharges its legal 
functions and duties. It is without the aſſiſtance 
of an armed force it is able to counterbalance the 
extenſive and unreſtrained freedom of the People, 


the preſent ſituation of things, prove a very great impediment; 
he cannot poſſibly give his attention to the proper management 
of it: the leſs ſo, as his meaſures for that purpoſe muſt often 
be contradictory to thoſe he is to purſue with the reſt of the 
People. 5 | 2 

If a King of England, wiſhing to ſet aſide the preſent Con- 
ſtitution, and to aſſimilate his power to that of the other So- 
vereigns of Europe, was to do me the honour to conſult me as 
to the means of obtaining ſucceſs, I would recommend to him, as 
his firſt preparatory ſtep, and before his real project is even ſuſ- 
pected, to diſband his army, keeping only a ſtrong guard, not 
.exceeding twelve hundred men. This done, he might, by means 
of the weight and advantages of his place, ſet himſelf about 
undermining ſuch conſtitutional laws as he diſlikes; uſing as 
much temper as he can, that he may have the more time to pro- 
ceed. And when at length things ſhould be brought to a criſis, - 
then I would adviſe him to form another army, out of thoſe 
friends or claſs of the People whom the turn and ircidents of 
the preceding conteſts will have linked and riveted to his in- 
tereſt: with this army he might now take his chance: the reſt 
would depend on his generalſhip; and even. in a great meaſure 
on his bare reputation in that reſpect. 1 

This advice to the King of England I ſuppoſe : I would, how- 
ever, conclude with obſerving to him, that his ſituation is as ad- 
vantageous to the full, as that of any King upon earth; and 
upon the whole, that all the advantages that can poſſibly ariſe 
from 'the ſucceſs of his plan, cannot make it worth his while to 
undertake it. | 
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it is able to exert that reſiſting ſtrength which 
en keeps increafing in a ſuperior. propor- 


tion to the force by which it is oppoſed, that bal- 
laſting power by which, in the midſt of boiſterous 
winds and gales, it recovers and rights again the 
Veſſel of the State (a). | 3 

It is from the Civil branch of its Office the 
Crown derives that ſtrength by which it ſubdues 
even the Military power, and keeps it in a ſtate 
of ſubjection to the Laws, unexampled in any 
other Country. It is from an happy arrangement 
of things it derives that uninterrupted ſteadineſs, 
that indiviſible ſolidity, which procures to the Sub- 
3eR both ſo certain a protection, and ſo exten- 
five a freedom. It is from the Nation it receives 
the force with which it governs the Nation. Its 
reſources are, accord, and not compulſion, — free 
action, and not fear,—and it continues to reign 
through the play, the ſtruggle, of the voluntary 
paſſions of thoſe who pay obedience to it (ö). 


(a) There is a number of circumſtances in the Engliſh Ge- 
vernment which thoſe perſons who wiſh for ſpeculative meliorati- 
ons, ſuch as Parliamentary reform, or other changes of a like 
kind, do pot perhaps think of taking into conſideration. If ſo, 
they are, in their proceedings, in danger of meddling with a 
number of ſtrings, the exiſtence of which they do not fuſpect. 
While they only mean reformation and improvement, they are 
in danger of removing the Taliſman on which the exiſtence of 
the Fabric depends, or, like King Niſus's daughter, of cutting 
off the fatal hair with which the fate of the city is connected. 

_ (5) Many perſons, fatisfied with ſeeing the elevation and up- 
per parts of a building, think it immaterial to give a look un- 
der ground, and notice the foundation. Thoſe Readers there- 
fore who chooſe, may conſider the long Chapter that has juſt 
been concluded, as a kind of foreign digreſſion, or parentheſis, 
in the courſe of the Work. | | | 


ing its ruin; and M. de Monteſquieu, giving his 
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CHAP. XVIL 


How far the Examples of Nations who have lo 
 #heir Liberty, are applicable to England. ff 


Ev ERY Government, thoſe Writers obſerve 
who have treated on thefe ſubjects, containing 
within itſelf the efficient cauſe of its ruin, a cauſe 
which is effentially connected with thoſe very cir- 

cumſtances that had produced its proſperity ; the 
advantages attending the Engliſh Government can- 
not therefore, accoxding to theſe Writers, exempt. 
it from that hidden defect which is ſecretly work- 


opinion both on the effe& and the cauſe, ſays, 
the Engliſh Conſtitution will loſe its liberty, will 
periſh; © Have not Rome, Lacedæmon, and Car- 
* thage, periſhed ? It will periſh when the. Legi- 
„ ſlative power ſhall have become more corrupt 
© thay the Execunve,” i | | 
Though I do by no means pretend that an 
human eſtabliſhment can eſcape the fate to which 
we ſee every thing in Nature is ſubject, nor am 
ſo far prejudiced by the ſenſe I entertain of the 
great advantages of the Enghfh Government, as 
to reckon among them that of Eternity; I will 
however obſerve in general, that as it differs b 
its ſtructure and reſources from all thoſe wit 
which Hiſtory makes us acquainted, ſo it cannot 
be ſaid to be liable to the ſame dangers. To 
judge of the one from che other, is to judge by 
analogy where no analogy is to be found; and 
my reipe& for the author I have quoted will not 
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hinder me from ſaying, that his opinion has not 
the ſame weight with me on this occaſion, that it 
bas on many others. | | 
Having neglected, as indeed all ſyſtematic Wri- 
ters upon Politics have done, very attentively to 
inquire into the real foundations of Power, and 
of Government, among Mankind, the principles 
he lays down are not always ſo clear, or even ſo 
Juſt, as we might have expected from a Man of 
ſo true a genius. When he ſpeaks of England, 
for inſtance, his obſervations are much too gene- 
ral: and though he had frequent opportunities 
of converſing with Men who had been perſonally 
concerned in the public affairs of this Country, 
and he had been himſelf an eye witneſs of the 
operations of the Engliſh Government, yet, when 
he attempts to deſcribe it, he rather tells us what 
he conjectured than what he ſaw, 3 1 | 
I be examples he quotes, and the cauſes of dif. 
ſolution which he aſſigns, particularly confirm this 
obſervation. The Government of Rome, to ſpeak 
of -the one which, having gradually, and as it 
were of itſelf, fallen to ruin, may afford matter for - 
exact reaſoning, had no relation to that of Eng- 
land, The Roman People were not, in the latter 
ages of the Commonwealth, a People of Citizens, 
but of Conquerors. Rome was not a State, but 
the head of a State. By the immenſity of its con- 
queſts, it came in time to be in a manner only an 
| acceſſory part of its own Empire. Its power be- 
came ſo great, that, after having conferred it, it 
was at length no longer able to reſume it: and 
from that moment it became itſelf ſubjected to it, 
from the ſame reaſon that the Provinces themſelves 
The fall of Rome, therefore, was an event pe- 
culiar to its ſituation ; and the change of manners 
which accelerated this fall, had alſo an effect which 
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it could not have had but in that ſame fituation. 
Men who had drawn to themſelves all the riches 
of the World, could no longer content themſelves 
with the ſupper of Fabricius, and the cottage of 
Cincinnatus. The People, who were maſters of 
all the corn of Sicily and Africa, were no longer 


bbliged to plunder their neighbours of theirs. All 


poſſible Enemies, beſides, being exterminated, 
Rome, whoſe power was military, became to be 
no longer an army; and that was the æra of her 
corruption; if i Lady we.ought to give that name 
to what was the inevitable conſequence of the na- 
ture of things. 1 . 
In a word, Rome was deſtined to loſe her Li- 
berty when ſhe loſt her Empire, and ſhe was deſ- 
tined to loſe her Empire, whenever ſhe ſhould be- 
gin. to ene it [fog he: - Fe 
But England forms a Society founded upon prin- 
ciples abſolutely different. All liberty, and power, 
are not accumulated as it were on one point, ſo 
as to leave, every where elſe, only ſlavery and 
miſery, conſequently only ſeeds of diviſion and 
ſecret animoſity. From the one end of the iſland 
to the other the ſame laws take place, and the ſame 
intereſts prevail: the whole Nation, beſides, equal- 
ly concurs in the formation of the Government: 
no part, therefore, has cauſe to fear that the other 
parts will ſuddenly ſupply the neceſlary forces to 
deſtroy its liberty; and the whole have, of courſe, 
no occaſion for thoſe ferocious kinds of virtue 
which are indiſpenſably neceſſary to thoſe who, 
from the ſituation in which they have brought 
themſelves, are continually expoſed to ſuch dan- 
gers, and, after having invaded every thing, muſt 
abſtain from every thing. 5 : 
The ſituation of the People of England, there- 
fore, eſſentially differs from that of the People of 
Rome. The form of the Engliſh Government does 
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not differ ng From that of the Roman Republic : 
— 1 op advantages it has over the latter 


* Uberty of the People from ruin, 

e 6 eribed «length in the courſe of this 
Thus, for inſtance; the total ruin of the Roman 
Republic was principally brought about by the ex- 
orbitant power to which ſeveral of its Citizens 
were ſucceſſrvely enabled to riſe. In the latter 
age of the Commonwealth, (thoſe Citizens went ſo 
far as to divide among themſelves the dominions. 
of the Republic, in much the fame manner as they 
might have done lands of their own. And to 
them'others in a thort time ſucceeded, who not 
only did the fame, but who even proceeded to that 
degree of tyrannical inſolence, as to make ceſſions 
to each other, by expreſs and formal compacts, of 
the lives of thonkands of their Fellow-cuizens. But 
the great and conftant a and weight of the | 
Crown, | in England, prevent, in their very | 
Ting, as we have ſeen, all misfortunes of this kin; 
and the Reader may receſlect what Has deen ſaid] 

before on chat ſubjeQ. 

At laſt the ruin of the Republic, as every one 
knows, was completed. One of thofe powerful 
Citizens we mention, in proceſs of time found 
means to exterminate all his tors © he im- 
metliately aſſumed to himſelf the whole power of 
the State; and eftabliſhed for ever after an arbitrary 
Monarchy. But ſuch a ſudden and violent eſtab- 
'tiſhment of a Monarchical power, with all the fa- 


= tal conſequences that would refult from fuch an 


event, are calamities which cannot take place in 
England; that fame kind of power we fee, is al- 
ready in being; it is aſcertained by fixed laws, 
and — upon 1 eags and — foun- 


dations. 
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Nor is there any great danger that that power 
may, by means of thoſe legal prerogatives it al- 
ready poſſeſſes ſuddenly lune others, and at 
_ laſt openly make itfelf abſolute. The important 
privilege of granting to the Crown its neceſſary 
ſupplies, we have before obſerved, is veſted in the 
Nation: and how extenfive ſoever the prerogatives 
of a King of England may be, it conſtantly lies in 
the power of his People either to grant or deny 
him the means of exercifing them. 8 
This right peſſeſſed b the People of England, 
conſtitutes the great difference between them and 
all the other Nations that live under Monarchical 
-Governinents. It likewiſe gives them a great ad- 
vantage over ſuch as are formed into Republican 
States, and confers on them a means of influencing 
the conduct of the Government, not only more 
effectual, but alſo (which is more in point to the 
ſubject of this Chapter) incomparably more laſting 
and ſecure than thoſe reſerved to the People ia the 
States we mention. 8027} ene Wt: + 
In thoſe States, the political rights which uſually 
Fall to the ſhare of the People, are thoſe of voting 
in general Aſſemblies, either when laws are to be 
enacted, or Magiſtrates to be elected. But as the 
advantages ariſing from theſe general rights of giv- 
ing votes, are never very clearly aſcertained by the 
generality of the People | 
quences attending particular forms or modes of 
giving theſe votes, generally and completely under- 
Food. They accordingly never entertain any = 
ſtrong and conſtant preference for one method ra- 
ther than another; and it hence always proves 
but too eaſy a thing in Republican States, either 
by infidious propoſals made at particular times to 
*the People, or by well-contrived precedents, or 
other means, firſt to reduce their political privi- 


„ ſo neither are the conſe- 
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leges to mere ceremonies. and forms, and at laſt 
entirely to-aboliſh em 
Thus, in the Roman Republic, the mode which 
was conſtantly in uſe for about one hundred and 
fiſty years, of dividing the Citizens into Centuriæ 
when they gave their votes, reduced the right of 
the greater part of them, during that time, to 
little more than a ſhadow: After the mode of 
dividing them by Tribes had been introduced by 
the Tribunes, the bulk of the Citizens indeed were 
not, when it was uſed, under ſo great a diſad- 
vantage as before; but yet the great privileges ex- 
ereiſed by the Magiſtrates in all the public aſſem- 
blies, the power they aſſumed of moving the Ci- 
tizens out of one Tribe into another, and a num- 
ber of other circumſtances, continued to render 
the rights of the Citizens more and. more 1neffec- 
tual; and in fact we do not find that, when thoſe 
rights were at laſt entirely taken from them, they 
expreſſed any very great degree of diſcontent. 
In Sweden (the former Government of which 
partook much of the Republican form) the right 
allotted to the People in the Government, was that 
of ſending Deputies to the General States of the 
Kingdom, who were to give their votes on the 
reſolutions that were to be taken in that Aſſembly. 
But the privilege of the People of ſending ſuch 
Deputies: was, in the firſt place, greatly diminiſh- 
ed by ſeveral eſſential diſadvantages under which 
theſe Deputies were. placed with reſpe& to the 
Body, or Order, of the Nobles. The ſame pri- 
vilege of the People was farther leſſened by their 
Deputies- being deprived of the right of freely 
laying their different propoſals before the States, 
for their aſſent or diſſent, and attributing the ex- 
_  clufive right of framing ſuch propoſals, to a pri- 
vate Aſſembly which was called the Secret Com- 
_ mittee. Again the right allowed to the Order of 
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the Nobles, of having a number of Members in 
this Secret Committee, double to that of all the 
other Orders taken together, rendered the rights 
of the People ſtill more ineffectual. At the laſt 
Revolution thoſe rights we mention have been in 
a manner taken from the People; and they do 
not ſeem to have made any great efforts to pre- 
ſerve them (a). Et oh ore oem. en bs 
But the fituation of affairs in England 1s to- 
_ tally different from that which we have juſt de- 
ſcribed. The political rights of the People are 
inſeparably N with the right of Property 
—with a right which it is as difficult to invalidate 
by artifice, as it Is dangerous to attack by force, 
and which we fee that the moſt arbitrary Kings, 
in the full career of their power, have never of- 
fered to violate without the greateſt precautions. 
A King of England who would enſlave his People, 
muſt begin with doing, for his firſt act, what all 


bother Kings reſerve for the laſt; and he cannot 


attempt to deprive his Subjects of their political 
privileges, without declaring war againſt the whole 

Nadu at the ſame time, and attacking every in- 
dividual at once in his moſt permanent and beſt 
underſtood intereſt. 


« 


1 C 55 
And that means poſſeſſed by the People of Eng- 


land, of influencing the conduct of the Govern- 

ment, is not only in a manner ſecure againſt any 
danger of being taken from them: it is moreover 
attended with another advantage of the greateſt 


(a) I might have produced examples of a number of Repub- 
lican States in which the, People have been brought, at one 
time of other, to ſubmit to the loſs of their political privileges. 
In the Venetian Republic, for inſtance, the right, now exclu- 
fively veſted in à certain number of families, of enacting laws; 
and; electing the Doge and other Magiſtrates, was originally veſt- 


ed in the whole People. 
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importance; which is that of conferring naturally, 
and as it were neceſſarily, on thoſe to whom they 
truſt the care of their intereſts, the great privi- 
lege we have before deſcribed, of debating among 
themſelves whatever queſtions they think condu- 
cive to the good of their Conſtituents, and of 
framing whatever bills they think proper, and in 
what terms they chooſe. + | 
This privilege of ſtarting new ſubjects for de- 
liberation, and, in ſhort, of propounding in the 
buſineſs of legiſlation, which, in England, is al- 
lotted to the Repreſentatives of the Pec#le, ſets 
another capital difference between the Engliſh Con- 
ſtitution, and the government of other free States, 
whether limited Monarchies or Commonwealths, 
and prevents that which, in thoſe States, proves 
a moſt effectual means of ſubverting the laws fa- 
vourable to public liberty: I mean the undermin- 
ing of theſe laws by the precedents and artful 
practices of thoſe who are inveſted with the Ex- 
ecutive Power in the Government. | 
In the States we mention, the a&Qrve ſhare, or 
the bufineſs of propounding, in legiſlation, bein 
ever allotted to thoſe ag Ho who are inveſte 
with the Executive authority, they not only poſ- 
ſeſs a general power, by means of inſidious and 
_ welktimed propoſals made to the People, of get- 
ting thoſe laws repealed which ſet bounds to their 
authority ; but when they do not chooſe openly 
to diſcover their wiſhes in that reſpect, or per- 
haps even fear to fail in the attempt, they have 
another reſource, which, though ſlower in its ope- 
ration, is not leſs effeftual in the iſſue. They 
neglect to execute thoſe laws which they diſlike, 
or deny the benefit of them to the ſeparate ſtrag- 
gling individuals who claim them, and in ſhort 
introduce practices that are directly derogatory to 
them. Theſe practices in a courſe of time become 


3 
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telnetable Uſes, and at length obtain the force of 
Laws: is irs: 
Ihe people, even whore they are allowed a ſhare 
in legiſlation, being ever paſſtve in the exerciſe of 
it, have no opportunities of "framing new provi- 
ſions by which to remove theſe ſpurious Practices 
or regulations, and declare what the law in reality 
is. The only reſource of the Citizens, in ſuch a 
ſtate of things, is either to be perpetually cavil- 
ling, or openly to oppoſe: and always exerting 
themſelves, eiter too ſoon; or too late, they can- 
not come forth to defend their liberty, without 
incurring the charge, either of dilaffeQtion, or of 
rebellion... 

And while the whales 445 1 potitiäciahtz i 
are conſtantly alluding to the uſual forms of limit- 
ed Governments, agree in deciding that freedom, : 
when once loſt, cannot be recovered (a), it hap- 
pens that the maxim, princip Pris obſta, which they 
look upon as the ſafeguard. of liberty, and which 
they accordingly never ceaſe to recommend, be- 
ſides its requiring a degree of watchfulneſs in- 
compatible with the ſituation of the People. is in 
a manner impracticabwe 7 

But the operation of preferring grievances; which 
in other Goveruments is a conftant forerunner of 
public, commotions, and that of framing new: law 
remedies; which is, ſo jealouſſy ſecured to the 
Ruling power of the State, are, in England, the 
conſtitutional and appropriated offices of the Re- 
preſentatives of the People: | 

How long ſoever the People may 1534 remain- 
ed in . of 12 7 as to their 0 values 


(a) © Ye es: Nations, We 60 maxim: Fresdesk | 
tc may be acquired, but cannot be: recovered. * Rouſſcau 3 og 
cial Fr Chap. VII. bo Ft « WT ons = 
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ble intereſts, whatever may have been the negle& 
and even the errors of their Repreſentatives, the 
inſtant the latter come either to ſee theſe errors, 
or to have a ſenſe of their duty, they proceed, 
by means of the privilege we mention, to ſet, aſide 
thoſe abuſes or practices which, during the pre- 
ceding years, had become to hold the place of the 
laws. To how low ſoever an eftate public liberty 
may happen to be reduced, they take it where 
they find it, lead it back through the ſame path, 
— to the fame point, from which it had been 
compelled to retreat ; and the ruling power, what- 
ever its ufurpations may have been, how far ſo- 
ever it may have overflowed its banks, is ever 
brought back to its old limits. | 
To the exertions of the privilege we mention, 
were owing the frequent confirmations and eluci- 
dations of the Great Charter that took place in 
different reigns. By means of the fame privilege 
the Act was repealed, without public commotion, 
which had enacted that the King's proclamation 
ſhould have the force of law: by this Act public 
liberty ſeemed to be irretrievably loſt; and the 
Parliament who paſſed it, ſeemed to have done 
what the Daniſh Nation did about a century after- 
wards. The ſame privilege procured the peacca- 
ble aboktion of the Court of Star Chamber : a Court 
which, though 1n itſelf-iHegal, had grown to be ſo 
_ reſpected through the length of time it had been 
ſuffered to exiſt, that it ſeemed to have for ever 
fixed and rivetted the- unlawful authority it con- 
ferred on the Crown. By the ſame means the pow- 
er was ſet afide which the Privy Council had aſ- 
ſumed, of impriſoning the Subject without admit- 
ting to bail, and even mentioning any cauſe : this 
power was in the firſt inſtance declared illegal by 
the: Petitzon of Right; and the attempts of both 
the Crown and the Judges to invalidate this de- 
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claration by. introducing, or maintaining, prac- 
tices that were derogatory to it, were as often 
oObviated, in a peaceable manner, by freſh decla- 
rations, and, in the end, by the celebrated Habeas 
Corpus Act (a). 5 „ 
And I fhall. take this opportunity to make the 
Reader obſerve, in general, how the different parts 
of the Enghſh Government mutually aſſiſt and ſup- 
port each other. It is becauſe the whole execu- 
tive authority in the State is veſted in the Crown, 
that the People may without danger delegate the 
care of their liberty to Repreſentatives——it is 
becauſe they ſhare in the Government only through 
_ theſe Repreſentatives, that they are. enabled to 
poſſeſs the great advantage .* from framing 
and propoſing new laws: but for this purpoſe, it 
is again abſolutely neceſſary that the Crown, that 
is to ſay, a Veto of extraordinary power, ſhould 
exiſt in the State. ö 
It is, on the other hand, becauſe the balance of 
the People is placed in the right of granting to the 
Crown its neceſſary ſupplies, that the latter may, 
without danger, be intruſted with the great autho- 
rity we mention; and that the right, for inſtance, 


(a) The caſe of the General Warrants may alſo be mention- 
ed as an inſtance. The iſſuing of ſuch Warrants, with the 
name of the perſon to be arreſted left blank, was a practice 
that had been followed in the Secretaries: of State's office for 
above fixty years. In a Government differently” conffituted, that 
is, in a Government in which the Magiſtrates, or Executive 
Power 
it is 
theſe 


* 


Law, and ought to ſüperſede it. This rendered the cla 
ria, 7 77" I rrnngy 2199%"s 26 
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which is veſted in it of Judging of the proper 
time for calling and diſſolving Parliaments (a right 
abſolutely neceſſary to its preſervation) may exiſt 
without producing, 1% facto, the ruin of public 
Liberty. The moſt fingular Government upon 
Earth, and which has carried fartkeſt the liberty 
of the individual; was in danger of total deſtruc- 
tion, when Bartholomew Columbus was on his 
paſlage to England, to teach Henry the Seventh the 
way to Mexico and Peru (a). 
As a concluſion of this ſubject (which mi ght 
open a field for ſpeculations without end), I all 
take notice of an advantage peculiar to the Eng- 
liſh Government, and which, more than any other 
we could mention, muſt contribute to its duration. 
All the political paſſions of Mankind, if we attend 
| to it, are ſatisfied and provided for in the Eng- 
liſh Government; and whether we look at the Mo- 

narchical, or the Ariſtocratical, or the Democrati- 
cal part of it, we find all thoſe powers already ſet- 
tled in it in a regular manner, which have an un- 
avoidable tendency to ariſe at one time or other 
in all human Societies. 

If we could for an inſtant ſuppoſe that the Eng- 
| liſh form of Government, inſtead of having been 
the effect of a lucky concurrence of fortunate cir- 
cumſtances, had been eſtabliſhed from a ſettled 
plan by a Man who had diſcovered, beforehand 
and by reaſoning, all thoſe advantages reſulting 
from it which we now perceive from experience, 
and” had undertaken to point them out to other 
men capable of judging of what he ſaid to them, 
the following is, moſt likely, the manner in which 
he would have expreſſed Anſel, rod, 


(a) As . are bag in England, the. Aifolution, of a 
. on the n of the Crown, is no more than an ap- 
peal either to che cople — or to another Parliament. 


- 
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Nothing is more chimerical, he would have 


ſaid, than a ſtate either of total equality, or to- 
tal liberty, amongſt Mankind. In all ſocieties of 
Men, ſome Power will neceſſarily ariſe. This 
Power, after gradually becoming confined to a 
ſmaller number of perſons, will, by a like ne- 
ceſſity, at laſt fall into the hands of a ſingle 


Leader: and theſe two effects (of which you 


may ſee conſtant examples in Hiſtory) ariſing from 
the ambition of the one part of Mankind, and 
from the various affections and paſſions of the 
other, are abſolutely unavoidable. I 


© Let us, therefore, admit this evil at once, 


ſince it is impoſſible to avoid it. Let us, of our- 


ſelves, eſtabliſh a Chief among us, fince we muſt, - 


ſome time or other, ſubmit to one: we ſhall by 
this means effectually prevent the conflicts that 
would ariſe among the competitors for that ſta- 
tion. But let us, above all, eſtabliſh him fingle ; 
leſt, after ſucceſſively raiſing himſelf on the ruins 
of his Rivals, he ſhould finally eſtabliſh himſelf 


whether we will or not, and through a train f 


the moſt diſadvantageous incidents. 
Let us even give him every thing we can poſ- 
ſibly give without endangering our ſecurity, Let 


us call him our Sovereign; let us make him con- 


ſider the State as being his own patrimony ; let 
us grant him, in ſhort, ſuch perſonal privileges 
as none of us can ever hope to rival him in, 
and we ſhall find thoſe. things which we were 


at firſt inclined to conſider as a great evil, will 


be in reality a ſource, of advantages to the Com- 
munity.. We ſhall be the better able to ſet bounds 
to that Power which we ſhall have thus aſcer- 
tained and fixed in one place. We ſhall have 


the more intereſted the Man whom we ſhall have 


put in poſſeſhon of ſo many advantages, in the 
faithful diſcharge of his duty. And we ſhall 
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have thus procured for each of us, a powerful 
protector at home, and for the whole Commu- 
nity, a defender againſt foreign enemies, ſupe- 
rior to all poſſible temptation of betraying his 
Country. W 

© You may alſo have obſerved (he would con- 
tinue), that in all States, there naturally ariſes 
around the perſon, or perſons, who are inveſted 
with the public power, a claſs of Men, who, 
without having any actual ſhare in that power, 
yet partake of its luſtre: who, pretending to be 
diſtinguiſned from the reſt of the Community, 
do, from that very circumſtance, become diſ- 


tinguiſhed from it; and this diſtinction, though 


only matter of opinion, and at firſt thus ſurrep- 
titiouſſy obtained, yet may become in time the 


ſource of very grievous effects. 


© Let vs therefore regulate this evil which we 
cannot entirely prevent. Let us eftabliſh this 
claſs of Men who would otherwiſe grow up a- 
mong us without our knowledge, and gradually 
acquire the moſt pernicious privileges. Let us 
grant them diſtinctions that are viſible and clear- 
ly aſcertained : their nature will, by this means, 
be the better underſtood, and they will of courſe 
be much, leſs likely to become dangerovs. By 
this means, alſo, we. ſhall preclude al other per- 
ſons from the hopes of uſurping them. As to 
retend to. diſtinctions can thenceforward be no 
fore a title to obtain them, every one who 
ſhall” not be expreſsly included in their number, 


muſt continue to confeſs himſelf one of the Peo- 


ple; and juſt as we, ſaid before, let us chooſe 
ourſelves one Maſter that we may not have fifty, 
ſo, let us again ſay here, let us. eſtabliſh three 
hyndred Lords, that we may not have ten thou- 


ſand Nobles. 


_ * * 
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© Beſides, our pride will better reconcile itſelf 
to a ſuperiority which it will no longer think of 


diſputing. Nay, as they will themſelves ſee us 
to be beforehand 1n acknowledging it, they will 


think themſelves under no, neceſſity of being in- 
ſolent to furniſh us a proof of it. Secure as to 
their privileges, all violent meaſures on their 
part for maintaining, and at laſt perhaps ex- 
tending them, will be prevented: they will never 
combine together with any degree of vehemence, 


but when they really have cauſe to think them- 


ſelves in danger; and by having made them in- 
diſputably great Men, we ſhall have a chance of 
often ſeeing them behave like modeſt and vir- 
tuous Citizens. Co 3 

In fine, by being united in a regular Aſſem- 
bly, they will form an intermediate Body in the 
State, that is to ſay, a very uſeſul part of the 


Government. | 


© It is alſo neceſſary, our Lawgiver would far- 
ther add, that We, the People, ſhould have an 
influence upon Government: it is neceſſary for 
our own ſecurity; it is no leſs neceſſary for the 
ſecurity of the Government itſelf. But experi- 
ence muſt have taught you, at the ſame time, 
that a great body of Men cannot act, without 
2 they are not aware of it, the in- 
ſtruments of the deſigns of a ſmall number of 


perſons; and that the power of the People is 


never ny thing but the power of a few Lead- 
ers, who (though it may be impoſſible to tell 


when or how) have found means to ſecure to 
themſelves the direction of its exerciſe. 


Let us, therefore, be allo beforehand; with 

this other inconvenience. Let us effect openly 
what would, otherwiſe, take place in ſecret. | Bet 
us intruſt our power, before it be taken from us 


by addreſs. Thoſe, whom we ſhall have expreſſ- 
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ly made the depoſitaries of it, being freed from 
any anxious care about ſupporting themſelves, 
will have no object but to render it uſeful. 


They will ſtand in awe of us the more, becauſe 
they will know that they have not impoſed upon 


us: and inſtead of a ſmall number of Leaders, 
who would imagine they derive their wholeim- 
portance from their own dexterity, we ſhall 
have expreſs and acknowledged Repreſentatives, 
who will be accountable to us, for the evils of 
the State. 1 
But above all, by forming our Government 
with a ſmall number of perſons, we ſhall pre- 
vent any diſorder that may take place in it, 
from ever becoming dangerouſly extenſive. Nay, 
more, we ſhall render 1t capable of ineſtimable 
combinations and reſources, which would be 
utterly impoſſible in that Government of all, 
which never can be any thing but uproar and 
confuſion. 
In ſhort, by expreſsly diyeſting ourſelves of 


© a power of which we ſhould, at beſt, have only 
an apparent enjoyment, we ſhall be intitled to 


make conditions for ourſelves : we will inſiſt that 
our liberty be augmented ; we will, above all, 
reſerve to ourſelves the right of watching and 
cenfuring that adminiſtration which will have 


been eſtabliſhed by our own conſent. We ſhall 
the better ſee its faults, becauſe we ſhall be only 
* SpeRators of it; we ſhall correct them the bet- 


ter, becauſe we ſhall not have perſonally con- 
curred in its operations (a)“. 


(a) He might have added.“ As we all not ſeek to 


4 counteract nature, but rather to follow it, we ſhall be able 


4 to procure ourſelves a mild Legiſlation. Let us not be with- 
% out cauſe afraid of the power of one Man; we ſhall have 
« no need either of a Tarpeian rock, or of a Council of Ten. 


Having expreſsly allowed to the People a liberty to inquire 
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The Engliſh Conſtitution being founded upon 
ſuch principles as. thoſe we have juſt deſcribed, 
no true compariſon can be made between it, and 
the Governments of any other States : and fince 
it evidently affures, not only the liberty, but the 
general ſatisfaction in all reſpe&s, of thoſe who 
are ſubject to it, in a much greater degree than 
any other Government ever did, this conſidera- 
tion alone affords fufficient ground to conclude, 


without looking further, that is alſo more likely 


to be preſerved from ruin. 


* „ 


” 


And indeed we may obſerve the remarkable 
manner in which it has. been maintained in the 
midſt of ſuch general commotions as ſeemed un- 
avoidably to prepare its deſtruction- It roſe again, 
we ſee, after the wars between Henry the Third 
and his Barons; after the ufurpation of Henry 
the Fourth; and after the long and bloody con- 

tentions between the Houſes of York and Lancaſ- 
ter. Nay, though totally deſtroyed in appearance 
after the fall of Charles the Firſt, and though 
the greateſt efforts had been made to eſtabliſh a- 
nother form of government in its ſtead, yet, no 
ſooner was Charles the Second called over, than 
the Conſtitution was re- eſtabliſned upon all its an- 
cient foundations. wt HAY 15 
However, as what has not happened at one time 
may happen at another, future Revolutions (events 
which no form of Government can totally prevent) 
may perhaps end in a different manner from that 
in which paſt ones have been terminated. New 
combinations may poſſibly take place among the 
then ruling Powers of the State, of ſuch a nature 

as to prevent the Conſtitution, when peace ſhall 


« into the conduct of Government, 2 to endeavour to 
11 correct it, we ſhall need neither State. priſons, nor ſecret 
# Informers,” ö 
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be reſtored to the: Nation, from ſettling again up- 


on its ancient and genuine foundations; and it 
would certainly be a very bold aſſertion to de- 
cide, that both the outward form, and the true 
ſpirit of the Engliſh Government, would again be 
preſerved from deſtruction, if the ſame dangers. 
to which they have in former times been expol- 
ed, ſhould again happen to take place. 
Nay, ſuch fatal changes as thoſe we mention 
may be introduced even in quiet times, or, at 
leaſt, by means in appearance peaceable and con- 
ſtitutional. Advantages, for = vin may be taken 


- by particular factions, either of the feeble temper, 


or of the miſconduR, of ſome future King. Tem- 
porary prepoſſeſſions of the People may be made 
uſe of, to make them concur in doing what will 
prove afterwards the ruin of their own liberty. 
Plans of apparent improvement in the Conftitu- 
tion, forwarded by Men, who, though with good 
intentions, ſhall proceed without a due knowledge 
of the true principles and foundations of Govern- 
ment, may produce effects quite contrary to thoſe 
which were deſigned, and in reality prepare its 
ruin (a). The Crown, on the other hand, may, 


| 1 \ 

(a) Inſtead of looking for the principles of Politics in 
their true ſources, that is to ſay, in the nature of the affec- 
tions of Mankind, and of thoſe ſecret ties by which they are 
united together in a ſtate of Society, Men have treated that 
ſcience in the ſame manner as they did natural Philoſophy in 
the times of Ariſtotle, continually recurring to occult cauſes, 
and proce from which no uſeful conſequence could be 
drawn. Thus, in order to ground particular aſſertions, they 
have much uſed the word Conſtitution, in a perſonal ſenſe, the 
Conflitution loves, - the Conflitutioit forbids, and tlie like. At other 
times they have” had recourſe to Luxury, in order to explain 
rey Pang ; * at others, to a ſtill more occult cauſe, 
which they have called Corruption ;- and abundance of compari- 
ſons drawn from the human Body, have been alſo | uſed for the 
ſame purpoſes : . continued inſtances of ſuch defeRtive- arguments 
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by the acquiſition of foreign dominions, acquire a 
fatal independency on the People ; and if, without 
entering into any farther particulars on this ſub- 

Jet, I were required to point out the principal 
events which would, if they were ever to hap- 
pen, prove immediately the ruin of the Engliſh 
Government, I would fay,—— The Engliſh Go- 
vernment will be no more, either when the Crown 
ſhall become independent on the Nation for its 
ſupplies, or when the Repreſentatives of the Peo- 
ple ſhall begin to ſhare in the Executive autho- 
rity (a). SP 1 f 


and confiderations occur in the Works of M. de Monteſquicu ; 
though a man of ſo much genius, and from whoſe: writings ſo 
much information is nevertheleſs to be derived. Nor, is it only 
the obſcurity of the writings of Politicians, and the impoſſibility 

of applying their ſpeculative Doctrines to practical uſes, which 
prove that ſome peculiar and uncommon difficulties lie in the 

way of the inveſtigation of palitical truths ; but the remarkable 
perplexity which Men in general, even the ableſt, labour under, 
when they attempt to deſcant and argue pay abſtract queſtions 
in politics, alſo juſtifies this abſervation, and proves that the true 
firſt principles of this Scietice, whatever they are, lie deep both 
in the human feelings, and underſtanding. an e 
(4) And if, at any time, any dangerous changes were to take 
place in the Engliſh Conſtitution, the pernicious tendency of 


which the People were not able at firſt to diſcover, reſtrictions 
on the Liberty of the Preſs, and on the Power of Juries, will 
give them the firſt information. £44: "IF TCEFES. Bits: 
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A = additional thoughts on the attempts that at 1 
particular times may be made 10 abridge the 
of the Crown, and ſome of the. dangers 'y 
which . e AP. * attended. 
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er, and more numerous, roots, than the generality 
of people are aware of, as has been obſerved 
in a former Chapter; and there is no cauſe anxi- 


= oufly to fear that the wreſting any capital ranck _ 
of its prerogative, may be effected, in common 


peaceable times, by the mere theoretical ſpecula- 
tions of Politicians. However, it is not equally 
impractieable that ſome event of the kind we men- 
tion may be brought about through a conjunction 
of ſeveral circumſtances. Advantage may, in the 
firſt place, be taken of the minority, or even alſo 
the inexperience or the errors, of the perſon in- 
veſted with the kingly authority. Of this a re- 
markable inſtance happened under the reign of 
King George the Firſt, while that bill, by which 
the * of Peers was in future to be limited 
to a certain number, was under conſideration in 
the Houſe of Commons, to whom it had been ſent 
from that of the Lords, where it had been paſſed. 
So unacquainted was the King at that time with 
his own intereſt, and with the conſtitution of that 
Government over which he was come to preſide, 
that, having been perſuaded by that party who wiſh- 
ed — to the Bill, that the objection made a- 
gainſt it by the Houſe of Commons, was onl7 
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owing to an opinion they entertained of the Bill 
being diſagreeable to him, he was prevailed upon 
to ſend a meſſage to them, to let them know that 


ſuch an opinion was ill- grounded, and that ſhould _ 


the Bill paſs in their Houſe, it would meet with 
his affent (a). Confidering the prodigious impor- 
| tance of the conſequences of ſuch a Bill, the fact 
is certainly very remarkable (5). „„ 
With thoſe perſonal diſadvantages under which 
the Sovereign may he for defending his authori- 
ty, other caufes of difficulty may concur ;—— 
ſuch as popular diſcontents of long continuance 
in regard to certain particular abufes of influence 
or authority. The generality of the Public, bent, 
at that time, both upon remedying the abuſes that 
are complained of, and preventing the like from 
faking place in future, wall N wiſh to ſee 
that branch of the prerogative which gave riſe 
to them, taken from the Crown: a general diſ- 
poſition to applaud fuch a meafure, if effected, 
will be manifeſted from all quarters; and at the 
ſame time Men may not be aware that the only 
material conſequence that may ariſe from depriv- 
ing the Crown of that branch of power which 
has cauſed the public complaints, will perhaps be 
the having tranſpoſed that branch of power from 
its former ſeat to another, and having truſted it 
to new hands, which will be ſtill more likely to 
abuſe it than thoſe in which it was formerly lodged. 
In general, it may be laid down as a maxim, 
that Power, under any form of Government, muſt 
_ exiſt and be truſted ſomewhere. If the Conſtitu- 
tion does not admit of a King, the governing 
authority is lodged in the hands of Magiſtrates. 
(a) See the Collection of Parliamentary Debates ; I do not. 
remember exaatly what Volume. en IO, 
(5) This Bill has been mentioned in page 278. 
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If the Government, at the ſame time it is a limited 
one, bears a Monarchical form, thoſe ſhares of 
power that are retrenched from the King's pre- 
rogative, moſt likely continue to ſubſiſt, and are 
5 in a Senate, or Aſſembly of great Men, under 

ſome other name of the like kind. . | 
Thus, in the Kingdom of Sweden, which hav- 


ing been a limited Monarchy, may ſupply exam- 


* 


les very applicable to the Government of this 
Country, we find that the power of convoking 
the General States (or Parliament) of that King- 
dom, had been taken from the Crown ; but at the 
fame time we alfo find that the Swediſh Senators 
had inveſted themſelves with that eſſential branch 


of e which the Crown had loſt.—I mean here 


to ſpeak of the Government of Sweden as it ſtood 
before the laſt revolution. | : | 
The power of the Swediſh King to confer offices 
and employments, had been alſo very much abridg- 
ed. But what was wanting to the power of the 
King, the Senate enjoyed: it had the nomination | 
of three perſons for every vacant office, out of 
whom the King was to chooſe one. | 
The King of Sweden had but a limited power 
in regard to pardoning offenders; but the Se- 
nate likewiſe poſſeſſed what was wanting to that 
branch of its prerogative ; and it appointed two 
perſons, without the conſent of whom the King 
could not remit the puniſhment of any offence. 
be King of Eugland has an extlufive power 


In regard to foreign affairs, war, peace, treaties ; 


—in all that relates to military affairs; he has the 
diſpoſal of the exiſting army, of the fleet, &c. 
The King of Sweden had no ſuch extenſive pow- 


ers; but they nevertheleſs exiſted ; every thing re- 


lating to the above-mentioned objects was tranſ- 
aQed in the Aſſembly of the Senate; the majo- 
rity decided; the King was obliged to ſubmit to 
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it; and his only privilege confiſted in his vote 
being accounted two (a). „ 
If we purſue farther our inquiry on the ſub- 
ject, we ſhall find that the King of Sweden could 
not raiſe whom he pleaſed to the office of Sena - 
tor, as the King of England can, in regard to 
the office of member of the Privy Couneil; but 
the Swediſh States, in the Aſſembly of whom the 
Og enjoyed moſt capital advantages, poſſeſ- 
ſed a ſhare of the power we mention, in conjunc- 
tion with the King; and ia caſes of vacaneies in 
the Senate, they elected three perſons, out of whom 
the King was to return one. e 30}- od 8} 
The King of England may, at all times, de- 
prive his Miniſters of their employments. The 
King of Sweden could remove no Man from his 
office; but the States enjoyed the power that had 
been denied to the King ; and they might deprive 
of their places both * Senators, and thoſe per- 


(a) The Swediſh Senate was uſually compoſed of fixtee 
Members. In regard to affairs of ſmaller moment, they formed 
_ themſelves into two diviſions: in either of theſe, when they di 
fit, the preſence of ſeven Members was required for the effetual 
tranſaQing of buſineſs: in affairs of importance, the afſembly was 
formed of the whole Senate; and the R of ten Members 
was required to give farce to the reſolutions. When the Yip | 
could not, or would not, take his ſeat, the Senate praceede 22 
vertheleſs, and the majority continued to be equally deciſige. 
Ae the Royal Seal was neceſſary for putting in execution the 
reſolutions of the Scnate, King Adolphus Frederic, fatherto de 
preſent King, tried, by refubng 0 lend the 1 510 procure 
that power which he had not by his ſuffrage, and tg 225 the pro- 
oeedings of the Senate. Great debates, in con ce of that 
pretenſion, aroſe, and continued fer a while; but, at laſt, in the 
year 1-756, the King was over - ruled by the Senate, : who omared 
a ſeal to be made, that was named the Air Seal, which they 
affixcd to their official rgſplptions, when the King retuled ty len 


his own. 7 
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ſons in general who had a ſhare in the Admini- 
ſtration. „%% ᷣ BR. « e 
The King of England has the power of diſ- 
ſolving, or keeping aſſembled as long as he 
12 his Parliament. The King of Sweden 

ad not that Power; but the State might, of them- 
ſelves, prolong their duration as they thought 
Thoſe perſons who think that the prerogative 
of a King cannot be too much abridged, and 
that power loſes all its influence on the diſpoſi- 
tions and views of thoſe who poſſeſs it, accord- 
ing to. the kind of name uſed to expreſs thoſe 
offices by which it is conferred, may be fatisfied, 
no doubt, to behold thoſe branches of power that 


were taken from a King, diſtributed to ſeveral ; 


bodies, and ſhared in by the Repreſentatives of 
the People: but thoſe who think that Power, when 
parcelled and diffuſed, is never fo well repreſſed 
and regulated as when it is confined to a ſole in- 
diviſible ſeat, that keeps the Nation united and a- 
wake, —thoſe who know that, names by no means 
altering the intrinfic nature of things, the Repre- 
ſentatives of the People, as ſoon as they are veſt- 
ed with independent authority, become 7þ/o facto 
its Maſters, —thoſe perſons, I ſay, will not think 
it a very happy regulation in the former Conſtitu- 
tion of Sweden, to have deprived the. King of 
prerogatives formerly attached to his office, in 
order to veſt the ſame either in a Senate, or in 
the Deputies of the People, and thus to have truſted 
with a ſhare in the exerciſe of the public Power, 
thoſe very Men whoſe Conſtitutional office ſhould 
have been to watch and reſtrain it. 5 
Jo the indivifibility of the governing authority 
in England, the community of 1ntereſt which takes 
- Place among all orders of Men, is owing ; and 
from this community of intereſt riſes, as a neceſ- 
2 
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fry conſequence, the liberty enjoyed by all ranks 
of ſubjects. This obſervation has been inſiſted 
upon at length in the courſe of this Work. The 
ſhorteſt reflection on the frame of the human heart 
ſuffices to convince us of its truth, and at the 
ſame time manifeſts the danger that would reſult 
from making any changes in the form of the ex- 
iſting Government by which this general commu- 
nity of intereſt might be leſſened, —unleſs we 
are at the ſame time alſo determined to believe, 
that partial Nature forms Men in this Iſland, of 
quite other ſtuff than the ſelfiſh and ambitious . 
one of which ſhe ever made them in other Coun- 
tries (a). e | „ 
: A a 2 


{a) Such regulations as may capitally affect, through their 
conſequences, the equipoiſe of a Government, may be brought 
about, even though the promoters themſelves of thoſe regula- 
tions are not aware of their tendency. At the ſame time the 
bill was paſſed in the laſt century, by which it was enacted that 
the Crown ſhould give up its prerogative of diſſolving the Par- 
liament then ſitting, the generality of People had no thought of 
the calamitous * that were to follow: very far from 
it. The King himſelf certainly felt no very great apprehenſion 
on that account; elſe he would not have given his aſſent: and 
the Commons themſelves, it appears, had but very faint notions 
of the capital changes which the Bill would ſpeedily effect in 
their political ſituation, | I | 
When the Crown of Sweden was, in the firſt inſtance, ſtripped 
of all the different prerogatives we have mentioned, it does not 
appear that thoſe meaſures were effected by ſudden, open provi- 
ſions for that purpoſe: it is very probable they had been pre- 
pared by indirect regulations formerly made, the whole tendency 
of which ſcarcely any body perhaps could foreſee at the time they 
were framed. 8 F . 
When the Bill was in agitation, that has been mentioned in 
pages 279 and 350, by which the Houſe of Peers was in future 


to be limited to a certain number that was not to be exceeded, the _ 


great conſtitutional conſequences of the Bill were ſcarcely at. 
tended to by any body. The King himſelf certainly ſaw. no 
harm in it, ſince he ſent an open meſſage to promgte the paſſing 
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But paſt experience does not by any means al- 
low us to entertain ſo pleaſing an opinion. The 
peruſal of the Hiſtory of this Country will ſhew 
us, that the care of its Legiſlators for the welfare 
of the ſubjeR, always kept pace with the exigen- 
cies of their own ſituation. When, through the 
minority, or eaſy temper of the reigning Prince, 
or other. circumſtances, the dread of a ſuperior 
power began to be overlooked, the public cauſe 
was immediately deſerted in a greater or leſs de- 
gree, and purſuit after private influence and lu- 
crative offices took the place of patriotiſm. When, 
under the reign of Charles the Firſt, the authorit 

of the Crown was for a while utterly annihilated, 


thoſe very Men who, till then, had talked of no- 


of it: a meaſure which I cannot ſay how far it was in itſelf re- 
lar. The- Bill was, it appears, generally approved out of 
oors. Its fate was for a long time doubtful in the Houſe of 
Commons; nor did they acquire any glory with the bulk of the 
People by finally rejecting it: and Judge Blackſtone, as I ſind 
in his Commentaries, does not ſeem to have thought much of 
the Bill and its being rejected, as he only obſerves that the 
Commons © wiſhed to keep the door of the Houſe of Lords as 
« open as poſſible.” Yet no Bill of greater conſtitutional im- 
portance was ever agitated in Parliament ; fince the conſequences 
of its being paſſed would have been the freeing the Houſe of 
Lords, both in their Judicial and Legiſlative capacities, from all 
conſtitutional check whatever, either from the Crown, or the Na- 
tion. Nay, it is not to be doubted they would have acquired, in 
time, the right of electing their own Members: though it would 
be uſeleſs to point out here by what ſeries of — events 
the meaſure might have been brought about. Whether there ex- 
iſted any actual project of this kind, among the firſt framers of 
the Bill, does not appear: but a certain number of the Members 
of the Houſe we mention, would have thought of it ſoon enough, 
if the Bill in queſtion had been enacted into a law; and they 
would certainly have met with ſucceſs, had they been but con- 
tented to wait, and had they taken time. Other equally impor- 
tant changes in the ſubſtance, and perhaps the outward form, of 
the Government, would have followed. | 
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pe but Magna Charta and Liberty, inſtantly 
endeavoured openly to trample both under foot. 


Since the time we mention, the former Conſti- 
tution of the Government having been reſtored, 
the great outlines of public liberty have indeed 


been warmly and ſeriouſly defended : but if any 
partial unjuſt laws or regulations have been made, 
eſpecially; fince the Revolution of the year 1689, 
if any abuſes injurious to particular claſſes of in- 
dividuals have been ſuffered to continue (facts into 
the truth of which I do not propoſe to examine 
here), it will certainly be found upon enquiry, 
that thoſe Iaws and thoſe abuſes were ſuch as that 


from them the Members of the Legiſlature well 


knew, that neither they, nor their friends, would 
ever be likely to ſuffer. 

If through the unforeſeen operation of ſome new 
regulation made to reſtrain the royal prerogative, 
or through ſome ſudden public reyolution, any par- 


ticular bodies or claſſes of individuals were ever to 


acquire a perſonal independent ſhare in the ex- 
erciſe of the governing authority, we ſhould be- 
hold the public virtue and patriotiſm of the Le- 
giſlators and Great Men immediately ceaſe with 
its cauſe, and Ariſtocracy, as it were watchful of 
the opportunity, burſt out at once, and ſpread itſelf 
over the Kingdom. 

The Men who are now the Miniſters, then the 
Partners of the Crown, would inſtantly ſet them- 


ſelves above the reach of the law, and ſoon after 


enſure the. ſame privilege to their ſeveral ſupporters 
or dependants. 
Perſonal and independent power being. become 
the only kind of ſecurity of w 
[ſhew themſelves ambitious, the Habeas Corpus Act, 
and in general all thoſe laws which Subjects of 
every rank mention with love, and to which they 
look up. for protechion. and fey. would be ſpok- 


A 


ich Men would now 


TH 
Pg # 


/ 
/ 
f 
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en of with contempt, and mentioned as remedies 
fit only for Countrymen and Cits :;——it even 
would not be long before they were ſet afide, 
as obſtructing the wiſe and ſalutary ſteps of the 
Senate. | 19 185 

The pretenſions of an equality of right in all 
Subjects, of whatever rank and order, to their 
property and to perſonal ſafety, would ſoon be 
looked upon as an old-faſhioned doctrine, which 
the Judge himſelf would ridicule from the Bench. 
And the liberty of the preſs, now ſo univerſally 
and warmly vindicated, would, without loſs of time, 
be cried down and ſuppreſſed, as only ferving to 
keep up the inſolence and pride of a refractory 
People. e er > 0 

And let us not believe that the miſtaken Peo- 
ple, whoſe Repreſentatives we now behold making 
ſuch a firm ſtand againſt the indiuiſible power of 
the Crown, would, amidſt the general devaſta- 
tion of every thing they hold dear, eafily find 
Men equally diſpoſed to repreſs the encroaching, 
while attainable, power of a Senate and Body of 


Nobles. © | „  B1ek. 
The time would be no more when the People, 
upon whatever Men they let their choice fall, 
are ſure to find them ready ſincerely to join in 
the ſupport of every important branch of public 
liberty. | „ | 
855 Preſent or expected, perſonal power and inde- 
pendance on the laws being now the conſequence 
of the truſt of the People, wherever they ſhould _ 
apply for ſervants, they would only meet with be- 
trayers. Corrupting as it were every thing they 
ſhould touch, they could confer no favour upon 
an individual but to deſtroy his public virtue; and 
to repeat the words uſed in a former Chapter, 
ce their raiſing a Man would only be immediate 
* inſpiring him with views directly oppoſite to heir 
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* Own, and ſending him to increaſe the number 
* of their enemies.“ : . 5 
All theſe conſiderations ſtrongly point out the 
very great caution which is neceſſary to be uſed 
in the difficult buſineſs of laying new reſtraints on 
the governing authority. Let therefore the leſs-in- 
formed part of the People, whoſe zeal requires to 
be kept up by viſible objects, look if they chooſe 
upon the Crown as the only ſeat of the evils they 
are expoſed to; miſtaken | notions on their part 
are leſs dangerous than political indifference, and 
they are more eaſily directed than rouſed, but 
at the ſame time, let the more enlightened part 
of the Nation conſtantly remember, that the Con- 
ſtitution only ſubſiſts by virtue of a proper equi- 
librium, —by a line being drawn between Power 
and Liberty, , e 
Made wiſe by the examples of ſeveral other Na- 
tions, by thoſe which the Hiſtory of this very Coun- 
tryaffords, let the People, in the heat of their ſtrug- 
gles in the defence of liberty, always take heed, 
only to reach, never to overſhoot, the mark, 
only to repreſs, never to transfer and diffuſe, 
CSC] on LIC 74s ut 
Amidſt the alarms that may, at particular times, 
ariſe from the really awful authority of the Crown, 
let it, on the one hand, be remembered, that even 
the power of the Tudors. was oppoſed. and ſub- 
dued,—and on the other let it be looked upon as 
a fundamental maxim, that, whenever the proſpe&t 
of perſonal power and independance on the go- 
verning authority, ſhall offer to the view of the 


Members of the Legiſlature, or in general of thoſe _ 


Men to whom the People muſt truſt, even Hope 
itſelf is deſtroyed. The Hollander, in the midſt 
of a ſtorm, though truſting to the experienced 
ſtrength of the mounds that protect him, ſhudders 
no — at the ſight of the foaming Element 
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that ſurrounds him; but "they all gave themſelves 
over for loſt, when they thought the worm had 


| ber into their dykes (a). 


CHAP. XX. 


4 additional Oieroations on the right of Tax- 
ation which. 7 4 5 in the wy of the Re- 
eſentatives f the People. What kind of danger 

412 1 may be va to. of Jang 


Pu generality of Men, or or at lein f Politics 
ans, ſeem to confider the right of taxing them- 
ſelves, ee by the Enj 15 e as being 
no more than a Means of ſe their property 
Againſt che attempts of due de ” wh ite they 
overlook the nobler and more extenſive efficiency 
bf that privilege. 

The right to- rant fables to the Crown, poſ- 
ſeſſed by the People of England, is the "[ifeguard 
of all their other liberties, religious and civil: it is 
a regular means confefted on them by the Conſti- 
tution, of influencing the motion of the Executive 
Power; and it forms the tie by which the latter 


a * "forms as may prove Erde of the real 
WY, of a Government, may be uiiwarily adopted, in the 
"Fame mater as the ſuperſtitibus notions and practiees deſeribed 

in my Wofk, entitled Menvfial, 'of Husa Supeglinion, may de 
fois . e * weg, ee the true 
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is nnd to them. In mort, this privilege 4 is a 


ſure pledge in their hands, that their Sovereign, : | | 


who can diſmiſs their Repreſentatives at his plea» - 
ſure, will never entertain thoughts of ruling wich > 
out the aſſiſtance of theſe. . 
If, through unforeſeen events, the Crown nds | 
attain to be independant on the People in regard . 
to its ſupplies, fuch is the extent of its Preroga- 
tive, that, from that moment, all .the means the 
People poſſeſs to vindicate their liberty, would be 
annihilated. They would have no reſource left,— 
except indeed that uncertain and calamitous one. 
of an appeal to the ſword; which is no more, 


after all, chan what the moſt enſlaved Nations 
enjoy. 

4 us ſu ppoſe, for ll n of pow- 
er ſhould be 2 which, either by their 
immediate operation, or by the precedents they 
might eſtabliſn, ſhould undermine the liberty of 
the ſubject. T he Peo le, it will be ſaid, would 
then have their remedy in the Legiſlative power 
poſſeſſed by their Repreſentatives. The latter 
would, at the firſt opportunity, interfere, and 
frame ſuch Bills as — prevent the like abuſes 
for the future. But here we muſt obſerve, that 
che Aſſent of the Sovereign is neceſſary to make 
thoſe Bills become Laws; and if, as we have juſt 
now ſuppoſed, he had no need of the ſupport of 
the Commons, how could they obtain his aſſent 
to laws thus Purpoſely framed to abridge his autho- | 
ri ? 

e let us ſuppoſe that, inſtead. of content- 
ing. itſelf with making flow advances to deſpotiſm, 
the Executive power, or its Miniſters, ſhould at 
once: openly invade the liberty of the ſubject. ' Ob- 
noxious Men, Printers for inſtance, : or political 
Writers, are Geftroed, either by military violence, 


or, to do things with more ſecurity, with the forms 
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of law. Then, it will be ſaid; the Repreſentatives 
of the People would impeach the perſons concern- 
ed in thoſe meaſures. Though unable to reach a 
King who perſonally can do no wrong, they at leaſt 
would lay hold of thoſe Men who were the imme- 
. diate inſtruments of his tyrannical proceedings, and 
. endeavour, by bringing them to condign puniſh- 
ment; to deter future Judges or Miniſters from 
imitating them. All this I grant; and I will even 
add, that circumſtanced as the Repreſentatives 
of the People now are, and having to do with 
the Sovereign who. can enjoy no dignity without 
their aſſiſtance, it is moſt likely that their endea- 
vours in the purſuit of ſuch laudable objects 
would prove ſucceſsful. But if, on the contrary, 
the: King, as we have ſuppoſed, ſtood in no need 
of their aſſiſtance, and moreover knew that he 
ſhould never want it, it is impoſſible to think that he 
would then ſuffer himſelf to remain a tame ſpec . 
tator of their proceedings. The impeachments 
thus brought by them would immediately prove 
the ſignal of their diſmiſſion; and the King would 
make haſte, by diſſolving them, both to revenge 
what would then be called the inſolence of the 
Commons, and to ſecure his Miniſters. 4 
But even thoſe are vain ſuppoſitions : the evil 
would reach much farther; and we may be aflur- 
ed, that if ever the Crown was to be in a condi- 
tion to govern without the aſſiſtance of the Re- 
preſentatives of the People, it would diſmifs them 
for ever, and thus rid itſelf of an Aſſembly which 
while it continued to be a clog on its power, 
could no longer be of any ſervice to it. This 
Charles the Firſt attempted to do when he found 
his Parliaments grew refractory, and the Kings of 
France really have done, with reſpect to the Ge- 
neral Eſtates of their Kingdom. | 
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And indeed if we conſider the extent of the 
Prerogative of the King of England, and. eſpeci- 
ally the circumſtance of his completely uniting in 
himſelf all the executive and active powers of 
the State, we ſhall find that it is no exaggeration 
to ſay, that he has power ſufficient to be as arbi- 
trary as the Kings of France, were it not for the 
right of taxation, which in England is poſſeſſed 
by the People; and the only conſtitutional differ- 
ence between the French and Engliſh Nations is, 
that the former can neither confer benefits on 
their Sovereign, nor hinder his meaſures; while 
the latter, how extenſive ſoever the prerogative 
of their King may be, can deny him the means 
of exenting tt! aj 26: 4] 63-738 Fee». 
But here a moſt important obſervation is to be 
made; and I intreat the Reader's attention to the 
ſubjet, This right of granting ſubſidies to the 
Crown, can only be effectual when it is exerciſed 
by one Aſſembly alone. When ſeveral diſtinQ Aſ—- 
ſemblies have it equally in their power to ſupply 
the wants of the Prince, the caſe becomes totally 


altered. The competition which ſo eaſily takes 


place between thoſe different Bodies, and even 
the bare conſciouſneſs which each entertains of 
its inability to hinder the meaſures of the Sove- 
reign, render it impoſſible for them to make any ef- 
fectual conſtitutional uſe of their privilege. I hoſe 
* different Parliaments or Eſtates (to repeat the 
* obſervation introduced in the former part of this 
« Work) having no means of recommending them- 
e ſelves to their Sovereign, but their ſuperior rea- 
„ dineſs in complying with his demands, vie with 
<« each other in granting what it would not only 
* be fruitleſs, but even dangerous to refuſe. And 
the King, in the mean time, ſoon. comes to de- 
« mand as a tribute, a gift which he is confident 
gc © "8 | . 35 8. | 
« to obtain.” In ſhort, it may be laid down as 

a maxim, that when a Sovereign is made to de- 
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pend, in regard to his ſupplies, on more Aſſem- 
blies than one, he, in fact, depends upon none. 
And indeed the King of France is not indepen- 
dent on his People for his neceſſary ſupplies, any 
otherwiſe than by drawing the ſame from ſeveral 
different Aſſemblies of their Repreſentatives: the 
latter have in appearance a right to refuſe all his 

demands: and as the Engliſh call the grants they 
make to their Kings, Aids or Subſidies, ſo do the 


Eſtates of the French Provinces call theirs Dons . 


gratuits, or free gifts. 

What is it, therefore, that * the dif. 
ference between the political fituation of the French 
and Engliſh Nations, ſince their rights thus ſeem 
outwardly to be the ſame ? The difference lies in 
this, that there has never been in England more 
than one Aſſembly that could ſupply the wants of 
the Sovereign. This has always kept him in a ſtate, 

not of a ſeeming, but of a real dependance on the 
Repreſentatives of the People for his neceſſary ſup- 
plies; and how low ſoever the liberty of the. Sub- 
jet may, at particular times, have ſunk, they have 
always found themſelves poſſeſſed of a moſt ef- 
fectual means of reſtori Fir, whenever they have 
thought proper ſo to do. nder Henry the Eighth, 
for inſtance, we find the Deſpotiſm of the Crown 
10 have been carried to an aſtoniſhing height : it 
was even enacted that the Proclamations' of the 
King ſhould have the force of law; a thing which 
even in France never was ſo expreſsly « declared : 

„no ſooner did the Nation recover from its 
Tow ſtate of ſupineneſs, than the exorbitant power 
-of the Crown was reduced within 1 its conſtitutional 
"bounds, | 

Ton other . than the diſudvaitige of their 
-fituation, are we to aſcribe the low condition in 
which ihe Deputies of puny in the Aſſembly 
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called the General Eſtates of France; wete always 
forced to remain; e 1:54 SR 
_ Surrounded as they were by the particular Ef- 
tates of thoſe Provinces into which the Kingdom 
had been formerly divided, they never were able 
to ſtipulate conditions with their Sovereign; and 
inſtead of making their right of granting ſubſidies 
to the Crown ſerve to gain them in the end a 
ſhare in Legiſlation, they ever remained confined 
to the naked privilege of © humble Supplication 
% and Remonſtrance.” 223" Sn 
Thoſe Eſtates, however, as all the great Lords 
in France were admitted into them, began at length 
to appear dangerous; and as the King could in 
the mean time do without their aſſiſtance, they 
were ſet afide; But feveral of the particular Eſtates 
of the Provinces are preſerved to this day: ſome, 
which for temporary reafons had been aboliſhed, 
| have been reſtored : nay, ſo manageable have po- 
pular Aſſemblies been found by the Crown when it 
as to do with many, that the kind of Govern: 
ment we mention is that which it has been found 
moſt convenient to aſſign to Corſica ; and Corhea 
has been made un pays d Etats (a). 


(a) An idea of the manner in which the bufmeſs of granting 
ſupplies to the Crown, was conducted by the States of the Pro- 
vince of Britaty, under the reign of Lewis the Fourteenth, may 
be formed from feveral lively ſtrokes to be met with in the Let- 
ters of Mad. de Sevighe, whoſe Eſtate lay in that Province, 
and who had often aſſiſted at the holding of thoſe States. The 
granting of ſupplies was not, it ſeems, looked upon as any ſeri- 
dus Kind of ballneß. The whole time the States were ſitting, 
was a continued ſcene of feſtivity and entertainment; the can- 
vaſſing of the demands of the Crown was chiefly carried on at 
the table of the Nobleman who had been deputed from Court to 
hold the States; and every thing was commonly decided by a 
kind of acclamation. In a certain Aſſembly of thoſe States, 
the Duke of Chaulnes, the Lord Deputy, had a preſent of fifty 
thouſand crowns made to him, as well as a conſiderable one for 
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That the Crown in England ſhould, on a ſudden, . 
render itſelf independant on the Commons for its 
ſupplies, that is, ſhould on a ſudden ſucceſsfully aſ- 
ſume to itſelf a right to lay taxes on the Subject, 
by its own authority, is not certainly an event in 
any degree likely to take place, nor indeed that 
ſhould, at this preſent time, raiſe any kind of po- 
litical fear. But it is not equally impracticable 
that the right of the Repreſentatives of the People 
might become invalidated, by being divided in the 

manner that has been juſt deſcribed. | 
Such a diviſion of the right of the People might 
be effected ſeveral different ways. National cala- 
mities for inſtance, unfortunate foreign wars at- 
tended with loſs of public credit, might ſuggeſt 
methods for raiſing the neceſſary ſupplies, differ- 
ent from thofe which have- hitherto been uſed. 
Dividing the Kingdom into a certain number of 
parts, which ſhould ſeverally vote ſubſidies to the 
Crown, or even diſtin aſſeſſments to be made 
by the different Counties into which England is 
now divided, might, in the circumſtances we ſup- 
poſe, be looked upon as adviſeable expedients; 


his Ducheſs, beſides obtaining the demand of the Court : and 
the Lady we quote here, commenting ſomewhat jocularly on 
theſe grants, ſays, Ce n'e 1 85 que nous ſoyons riches ; mais nous 
honnetes, nous avons du courage, © entre midi & une heure, 
nous ne ſavons rien refuſer d nos amis. * It is not that we are 
« rich ; but we are civil, we are full of courage, and, between 
* twelve and one o'clock, we are unable to deny any thing to 
& our friends.” | | | 0 | | 
The different Provinces: of France, it may be obſerved, are 


liable to pay ſeveral taxes beſides thoſe impoſed on them by their 


own States. Dean Tucker, in one of his Tracts, in which he 
has thought proper to quote this Work, has added to the above 
inſtance of the French Provinces, that of the States of the Auſ- 
trian Netherlands, which is very concluſive. And examples to 
the ſame purpoſe might be ſupplied by all thoſe Kingdoms of 
Europe in which Provincial States are held, _ 1 


and theſe being once introduced, might be con- > 
tinued afterwards. . | 


— 


en a. 


Another diviſion of the right of the People, | 


much more likely to take place than thoſe juſt 
mentioned, might be ſuch as might ariſe from ac- 


quiſitions of foreign dominions, the inhabitants of 
which ſhould in time claim and obtain a right to 


treat directly with the Crown, and grant ſupplies 
to it, without the interference of the Britiſh Le- 


Siure... | | 
Should any Colonies acquire the right we men- 
tion—ſhould, for inſtance, the American Colomes 


have acquired it, as they claimed it, it is not to 


be doubted that the conſequences that have reſult- 
ed from a diviſion like that we mention in moſt 


of the Kingdoms of Europe, would alſo have taken 


place in the Britiſh dominions, and that that ſpirit 


of competition which has been above deſcribed, 


would in time have manifeſted itſelf between the 
different Colonies. This defire of ingratiating 
themſelves with the Crown, by means of the pri- 
vilege of granting ſupplies to it, has even been 
openly confeſſed by an Agent of the American 


| provinces (a), when, on his being examined by 


the Houſe of Commons, 1n the year 1766, he ſaid, 
« the granting Aids to the Crown, is the only means 
& the Americans have of recommending themſelves . 
&« to their Sovereign.” And the events that have 
of late years taken place in America, render it 


evident that the Colonies would not have ſcrupled _ 


going any lengths to obtain favourable condi- 
tions at the expence of Britain and the Britiſh Le- 
giſlature. 5 | e 
That a ſimilar ſpirit of competition might be 
raiſed in Ireland, is alſo ſufficiently plain from 
certain late events. And ſhould the American Co- 


(a) Doctor Franklin. 
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lonies have obtained theit demands, 'and at the 
fame time ſhould Ireland and America have in- 
ereaſed in wealth to a certain degree, the time might 
have come at which the Crown might have govern- 
ed England with the ſupplies of Ireland and Ame- 
rica=<[reland with the ſupplies of England and of 
the American Colonies—and the American Colonies 
with the money of each other, and of England and 
Ireland. 1 88 FT 
To this it may be objected, that the ſupplies 
ed by the Colonies, even though joined with 
oſe of Ireland, never could have riſen to ſuch a 
height as to have counterbalanced the importance 
of the Engliſh Commons.—I anſwer, in the firſt 
place, that there would have been no neceſſity that 
the aids granted by Ireland and America ſhould 
have. riſen to an equality with thoſe granted by 
the Britiſh Parliament : it would have been ſuffici- 
ent, to produce the effects we mention, that they 
had only borne a certain proportion with thele 
latter, fo far as to have conferred on the Crown 
n a certain degree of independance, and at the ſame 
time have raiſed in the Engliſh Commons a correl- . 
pondent ſenſe of ſelf-diffidenoe in the exerciſe of 
their undoubted privilege of granting, or rather 
reſufeng, ſubſidies to the Crown.—Here it muſt be 
remembered, that the right of granting, or refuſ- 
mg, ſupplies to the Crown, is the only ultimate, 
forcible, privilege the Britiſh Parliament poſleſs : 
by the Conſtitution they have no other, as hath 
been obferved in the beginning of this Chapter: 
this circumſtance ought to be combined with the 
abſolute excluſiveneſs of the executive powers lodg- 
ed in the Crown—with its prerogative of diſſent- 
ing from the Bills framed by Parliament, and even 
of diffolving it (a). | 


(a) Being with Doctor Franklia:at bis houſe in Craven-ſtreet, 


— 
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time the moſt ſang 

future wealth — greatneſs of America, and at 

the ſame time, alſo, uſed to make frequent complaints 

of the undue influence which the Crown derives 

from the ſcanty ſupplies granted to it by the king · 

dom of Ireland (a). N 
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ſome months before he went back to America, I mentioned to 
him a few of the remarks contained in this Chapter, and in 
general, that the claim of the American Colonies directly claſh 
ed with one of the vital principles of the Engliſh Conſtitution. 
The obſervation, I remember, {truck him very much: it led him 
afterwards: to ſpeak to me of the examination he had undergone 
in the Houſe of Commons ; and he concluded with lending me 
the volume of the Collection of Parliamentary Debates, in which 
an account of it is contained. Finding the conſtitutional ten- 
dency of the claim of the Americans to be a ſubje&t not very. 
enerally underſtood, I added a few paragraphs concerning it, 
in the Engliſh edition Þ ſome time after gave of this work; and 
on publiſhing a third Edition of the ſame, I thought it might 
not be amiſs to write ſomething more compact on the ſubject, 
and have accordingly added the preſent new Chapter, into 
which I have transferred the few: additional paragraphs I men- 
tion, leaving in the place where they ſtood (pag, 32) only the 
general obſervations on the right. of 2 ſabiches, which 
were formerly in the French work. yeral of the ideas, and 
even expreſſions contained in this Chapter, made their appear- 
ance in the Public Advertiſer, about the time I was preparing 
the firſt Edition: I ſent them myſelf to that newſpaper, under 
the ſignature of Advena. I mention this for the ſake of thoſe 
perſons who may perchance remember having ſeen the ſketch T 1 
allude to. | = 
a For inſtance, the complaints made in ręgard to the pen · 
fions on the Iriſh eſtabliſſunent. | | 
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Had the American Colonies fully obtained their 
demands, both the effence of the —.— Engliſh 
t 


Government, and the condition of the Engliſh Peo- 
ple, would certainly have been altered thereby: nor 
would fuch a change have been inconſiderable, but 
1 rtion as the Colonies fhould have remained 


m p 
in a ſtate of national poverty (a). 


(a) When I obſerve that no Man who wiſhed for the pre- 
fervation of the form and ſpirit of the Engliſh, Conſtitution, 
ought to have deſired that the claim of the ican Colonies 
might be granted them, neither do I mean to ſay that the 
American Colonies ſhould have given up their claim. The wiſ- 
dom of Miniſters, in regard to American affairs, ought to have 
been conſtantly employed in making the Colonies uſeful to this 
Country, and at the time in hiding their ſubje&ion from 
them (a caution which is, after all, more or leſs uſed in every 
Government upon earth); it ought to have been exerted in pre- 
venting the oppoſite intereſts of Britain, and of America, from 
; being brought to an iſſue; to any ſuch claſhing dilemma as would 
render difobedience on the one hand, and the reſort to force on 
the other, almoſt —— unavoidable. The generality of people 
fancy that Miniſters ufe a great depth of thought and much 
forecaſt in their operations; whereas the truth is, that Minifters 
in all Countries never think but of providing for prefent, im- 


mediate, contmgencies; in doing which they conſtantly follow 


the open track before them. This method does well for 
the common conrſe of human affairs, and even is the ſafeſt ; 
but whenever cafes and circumſtances of a new and unknown 
nature occur, ſad blunders and uproar are the conſequences. 
The celebrated Count Oxenſtiern, Chancellor of Sweden, one 
day when his Son was expreſſing to him his diffidence of his 
own abilities, and the dread with which he thought of ever en- 
gaging in the management of public affairs, made the following 
Latin anſwer to him: Neſcis, mi fili, quam parvd cum ſapientis 
regitur mundur. You do not know, my Son, with what little 
« wiſdom the World is governed.“ 

Matters having come to an eruption, it was no longer to be 
expeſted they could be compromiſed by the palliative offers ſent 
at different times from this Country to America, When the 
Earl of Cartiſle ſolicited to be at the head of the ſolemn Com- 
miſſiom that failed for the purpoſe we mention, he did not cer- 
tainly ſhow modeſty equal to that of the Son of Chancellor 
Oxenſtiern. It has been ſaid that, in that ſtage of the conteſt, 

the Americans could not think that the propoſals thus ſent to 
them were fcriouſly meant: however, this cannot have been the 
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CHAP. XXL 


Concluſion —A few Words on the Nature of the Di- 
_ viſions that take place in Ehgland. 


ISBALI. conclude this Work with a few Ob- 
ſervations on the total freedom from violence with 
which the political diſputes and contentions in 
England are conducted and terminated, in order 
both to give a farther proof of the ſoundneſs of 
the principles on which the Engliſh Government 
is founded, and to confute in general the opini- 
on of foreign Writers or Politicians, who, miſled 
by the apparent heat with which thoſe diſputes 
are ſometimes carried on, and the clamour to 
which they give occaſion, look upon England as 
a perpetual ſcene of civil broils and diſſenſions. 

In fact, if we conſider, in the firſt place, the 
conſtant tenor of the conduct of the Parliament, 
we ſhall ſee that whatever different views the 
ſeveral Branches that compoſe it may at times pur- 
ſue, and whatever uſe they may accordingly maxe 
of their privileges, they never go, in regard to 
each other, beyond the 8 not only of decency, 


principal cauſe of the miſcarriage of the Commiſſion. The fat 
is, that after the Americans had been once made to open their 

eyes on their political ſituation, and rendered ſenſible of the 
local advantages of their Country, it was become in a manner im- 
| poſſible to have ſtruck with them any bargain at which either 
Nation would have afterwards had cauſe to rejoice, or even to 
have made any bargain at all. It would be needleſs to ſay here 
any thing more on the ſubje& of the American conteſt. I 
| e motto of one of the Engliſh Nobility ſhould have been 
that of Miniſters, in their regulations for rendering the Colonice 
uſeful to the Mother. Country, Faire ſant dire. 
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but even of that general good underſtanding which 
ought to prevail among them. 

Thus the King, though he preſerves the ſtile 
of his Dignity, never addreſſes the two Houſes 
but in terms of regard and affection; and if at 
any time he chooſes to refuſe their Bills, he only 
fays that he will confider of them (ie Roy Cadvi- 
fera) ; which is certainly a gentler 8 than 
the word Veto. 

The two. Houſes on their part, though very 
jealous, each within their own walls, of the free- 
dom of "ſpeech, are, on the other hand, careful 
that that liberty ſhall never break out into un- 
guarded expreſſions with regard to the perſon of 
the King. It is even a ont rule amongſt them 
never to mention him, when they mean to blame 
the adminiſtration; and thoſe things which they 
may chooſe to cenſure even in the Speeches made 
by the King in perſon, and which are plainly his 
ovn adds, are never confidered but as the deed of 

his Miniſters, or in general of thoſe who have ad- 

viſed . ann e 
The two Houſes are alſo equally attentive to pre- 
vent every ſtep that may be inconſiſtent with that 
reſpect which they mutually owe to one another. 
The examples of their differences with each other 
are very rare, and were, for the moſt part, mere 
miſunderſtandings. Nay, in order to prevent all 
ſubject of altercation, the cuſtom is, that when 
one of the two Houſes refuſes to conſent to a 
Bill preſented by the other, no formal declaration 
is made of ſuch refuſal; and that Houſe whoſe 
Bill- is rejected, learns: its fate only from their 
hearing no more of it, or by what the Members 
may be told as private perſons. 

In each Houſe, the Members take care, even in 
the heat of debate, never to — pry certain 
bounds in their manner of ſpeaking of each other: 
if they were to offend in that reſpect, they would 
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certainly incur the cenſure of the Houſe. And as 
_ reaſon has taught Mankind to refrain, in their 
wars, from all injuries to each other that have no 
tendency to promote the main object of their con- 
tentions, fo a kind of Law of Nations (if I may 
fo expreſs myfelf) has been introduced among 
the perſons who form the Parliament, and take 
part in the debates: they have diſcovered that 
they may very well be of oppoſite parties, and 
| yet not hate and perſecute one another. Com- 
ing freſh from debates carried on even with con- 


ſiderable warmth, they meet without reluQance in 


the ordinary intercourſe of life; and, ſuſpending 
all hoſtilities, they hold every place out of Parli- 
ament to- be neutral ground. 8 a 
In regard to the generality of the People, as they 
never are called upon to come to a final deeiſion 
with reſpec to any public meafures, or expreſsly to 
concur in ſupporting them, they preſerve themſelves 
ſtill more free from party ſpirit than their repreſen- 
tatives themſelves fometimes are. Conſidering, as 
we have obſerved, the affairs of Government as 
only matter of ſpeculation, they never have occaſion 
to engage m any vehement conteſts among themſelves 
on that account. Much leſs do they think' of taking 
an active and violent part in the differences' of par- 
ticular factions, or the quarrels of private indivi- 
duals. And thoſe family feuds, thoſe party animo- 
fities, thoſe victories and conequent outrages of 
factions alternately fuccefsful ; in ſhort, all thoſe in- 
conveniences which in ſo many other States have 
conſtanily been the attendants of liberty, and 
which Authors tell us we muft ſubmit to, as the 
price df it, are things in very great meaſure un- 
known in Englance. r eee 
But are not the Engliſh perpetually making eom- 
Plwaints againſt the Adminiſtration? and do they not 
ſpeak and write as if they were continually expoſed 
to grievances. of every kind gk 
1 | 
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Undoubtedly, I ſhall anſwer, in a Society of 
Beings ſubjeR to error, diſſatisfactions will neceſſa- 
rily ariſe — ſome quarter or other; and in a free 


Society, they will be openly manifeſted by com- 


plaints. Befides, as every Man in England is per- 
mitted to give his opinion upon all ſubjects, and as 
to watch over the Adminiſtration, and to complain 
of grievances, is the proper duty of the Repreſen- 
tatives of the People, complaints muſt neceſſarily 


be heard in ſuch a Government, and even more fre- 


quently, and upon more ſubjects, than in any other, 
But thoſe complaints, it ſhould be remembered, 


are not, in England, the cries of oppreſſion forced 


at laſt to break its ſilence. They do not ſuppoſe 
hearts deeply wounded. Nay, I will go farther, 
they do not even ſuppoſe very determinate ſenti- 
ments; and they are often nothing more than the 
firſt vent which Men give to their new, and yet 


_ unſettled conceptions, 


The agitation of Men's minds 1s not therefore in 
England what it would be in other States: it is not 
the ſymptom of a profound and general diſcontent, 


and the forerunner of violent commotions. Fore- 


ſeen, regulated, even hoped for by the Conſtitution, 
this agitation animates all the different parts of the 
State, and is to be conſidered only as the beneficial 
viciſhtude of the ſeaſons. The governing Power 
being dependent on the Nation, is often thwarted, 
but ſo long as it continues to deſerve the affection 
of the People, can never be endangered. Like a 
vigorous tree, which ſtretches its branches far and 
wide, the ſlighteſt breath can put it in motion: but 
it acquires and exerts at every minute a new degree 
of force, and reſiſts the winds, by the ſtrength and 
elaſticity of its fibres, and the depth of its roots. 
In a word, whatever Revolutions may at times 


happen among the perſons who conduct the pub- 
lie affairs in England, they never occaſion the ſhort- 
eſt cellation of the power of the Laws, nor the 
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fmalleſt diminution of the ſecurity of individuals. 
 AMan who ſhould have incurred the enmity of the 
moſt powerful Men in the State, - what do I ſay !— 
_ though he had, like another Vatinius, drawn upon 
himſelf the united deteftation of all parties, might, 
under the protection of the Laws, and by keeping 
within the bounds required by them, continue to ſet 
both his enemies and the whole Nation at defiance. 
The limits preſcribed to this book do not admit of 
entering into any farther particulars on the ſubject 
we are treating here; but if we were to purſue this 
inquiry, and examine into the influence which the 
Engliſh Government has on the manners and cuſ- 
toms of the People, perhaps we ſhould find that, 
inſtead of inſpiring them with any diſpoſition to 
diſorder or anarchy, it produces in them a quite eon. 
trary eſſect. As they ſee the higheſt Powers in the 
State conſtantly ſubmit to the Laws, and they re- 
ceive, themſelves, ſuch a certain protection from 
thoſe Laws, whenever they appeal to them, it is im- 
poſſible but they muſt inſenfibly contract a deep- 
rooted reverence for them, which can at no time 
ceaſe to have ſome influence on their actions. And, 
in fact, we ſee that even the lower claſs of the Peo- 
ple, in England, notwithſtanding the apparent ex- 
ceſſes into which they are ſometimes hurried, poſſeſs 
a ſpirit of juſtice and order, ſuperior to what is to 
be obſerved in the ſame rank of men in other Coun- 
tries. The extraordinary indulgence which is ſhewn 
to accuſed 2 of every degree, is not attended 
with any of thoſe pernicious conſequences which we 
might at firſt be apt to fear from it. And it is per- 
| haps to the nature of the Engliſh Conſtitution itſelf 
(however remote the cauſe may perhaps ſeem), and 
to the ſpirit of juſtice it continually and inſenſibly 
diffuſes throughout all orders of the People, that we 
are to attribute the ſingular advantage poſſeſſed by 
the Engliſh Nation, of employing an incomparably 
milder mode of adminiſtering Juſtice in crimina/ 
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matters than any other Nation, and at the ſame time 
of affording perhaps fewer inſtances of violence or 
grow fy nes which we might obſerve here, 
as flowing alſo from the principles of the Engliſh 
Government, is the moderate behaviour of all thoſe 
who are inveſted with any branch of public autho- 
rity. And if we look at the conduct of all public 
Officers in England, from the Miniſters of State, or 
the udge, down to the loweſt Officers of Juſtice, 
we a ſpirit of forbearance and lenity prevail- 
ing in Aland, among all perſons in power, which 
cannot but create fome ſurpriſe in thoſe who have 
viſited other Countries. | 
One circumſtance more I ſhall a here, as 
peculiar to England, which is the conſtant attention 
of the Legiſlature in provding for the intereſts and 
welfare of the People, and the indulgences ſhewn 
by them to their very prejudices. Advantages thefe, 
which are no doubt the conſequence of the general 
ſpirit which animates the whole Engliſh Govern- 
ment, but are alſo particularly owing to that circum- 
ſtance pecuhar to it, of having lodged the active 
part of Legiſlation in the — of the Repreſenta- 


ee of the Nation, and committed the care of al. 


leviating the grievances of the People to perſons 
who either feel them, or ſee them nearly, ** whoſe 
ſureſt path to advancement and n is to be active 
in finding remedies for them. | 

Not that I mean, however, that no abuſes take 
plate. in the Engliſh Government, and that all poſ- 
fible good laws are made in it; but that there is a 

conſtant tendency in it, both to correct the one, and 

improve the other. And that all the laws that are 
in deing are certainly executed, whenever appeal- 
: = to, 1s what I look upon as the characteriſtic and 
undiſputed advantage of the Engliſh Conſtitution. 
A — the more likely to produce all the 


effects we have memioned, and to procure in gene- 
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ral the happineſs of the People, in that it has taken 
Mankind as they are, and has not endeavoured to 
prevent every thing, but to regulate every thing: 
I ſhall add, the more difficult to diſcover, becauſe 
its form was complicated, while its principles 
were natural and ſimple. Hence it is that the 
Politicians of Antiquity, ſenſible of the incon- 
veniences of the Governments they had oppor- 
tunities of knowing, wiſhed for the eſtabliſhment 
of ſuch a Government, without much hopes of ever 
ſeeing it effected (a). Nay, Tacitus, the beſt judge 
of them all, conſidered it as a project entirely chi- 
merical (6). Nor was it becauſe he had not thought 
of it, had not reflected on it, that he was of this 
opinion: he had ſought for ſuch a government, 
had had a glimpſe of it, and yet continued to pro- 
nounce it impracticable. e 4220 07 Fs 
Let us not, therefore, aſcribe to the confined views 
of Man, to his imperfect ſagacity, the diſcovery of 


this important ſecret. The world might have grown 


old, generations might have ſucceeded generations, 
ſtill ſeeking it in vain. It has been by a fortunate 
conjunction of circumſtances, I ſhall add, by the 
aſſiſtance of a favourable fituation, that Liberty has 
at laſt been able to erect herſelf a Temple. 

Invoked by every Nation, but of too delicate a 


nature, as it ſhould feem, to ſubſiſt in Societies form- 


ed of ſuch imperfect beings as Mankind, ſhe ſnew:- 
ed, and bur juſt ſhewed, herſelf to the ingenious 
Nations of antiquity who inhabited the ſouth of 
Europe. They were conſtantly miſtaken in the form 
of the worſhip they paid to her. As they continual- 
ly aimed at extending dominion and conqueſt over 
(a) * Statuo efſe optimè conſtitutam Rempublicam que ex 
* tribus generibus illis, regali, optimo, et populari, modice con- 
& fuſa.” —Cic.. Fr. | | <6 74 
. (5) “ Cunctas Nationes & Urbes, Populus, aut Priores, aut 
„ Singuli, regunt. Delecta ex his & conftituta Reipublice 
% forma, . laudari facilius quam evenire; vel ſi evenit, haud 
« diuturna eſſe poteſt,” — Tac. Ann. lib. iv. 
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bother Nations, they were no leſs miſtaken in the ſpirit 

of that worſhip ; and though they continued for ages 
to pay their devotions to her, ſhe ſtill continued, 
with regard to them, to be the unknown Goddeſs. 
Excluded, ſince that time, from thoſe places to 
which ſhe had ſeemed to give a preference, driven 
to the extremity of the Weſtern World, baniſhed 
even out of the Continent, ſhe has taken refuge in 
the Atlantic Ocean. There it 1s, that, freed from 
the dangers of external diſturbance, and aſſiſted by 
a happy pre-arrangement of things, ſhe has been 


able fully to diſplay the form that ſuited her; and 


ſhe has found fix centuries to have been neceſſary to 
the completion of. her Work. ; | 

Being ſheltered, as it were, within a Citadel, ſhe 
there reigns over a Nation which is the better en- 


titled to her favours as it endeavours to extend her 


Empire, and carries with it, to every part of its do- 
minions, the bleſſings of induſtry and equality. 
Fenced in on every fide, to uſe the expreſſions of 
Chamberlayne, with a wide and deep ditch, the ſea, 
guarded with ſtrong out-works, its ſhips of war, 
and defended by the courage of her Seamen, ſle 
preſerves that important ſecret, that ſacred fire, ſo 
difficult to be kindled, and which, if it were once 
extinguiſhed, would perhaps never be lighted again. 
When the World fhall have been again laid waſte 
by Conquerors, ſhe will ſtill continue to ſhew Man- 
kind, not only the principle that ought to unite 
them, but what is of no leſs importance, the form 
under which they ought to be united. And the Phi- 
loſopher, when he conſiders the conſtant fate of civil 
Societies amongſt Men, and obſerves the numer- 
ous and powerfyl cauſes which ſeem as it were un- 
avoidably to conduct them all to a ſtate of incura- 
ble political Slavery, takes comfort in ſeeing that 
Liberty has at length diſcloſed her ſecret to Man- 
kind, and ſecured an Aſylum to herſelf. 

| INDEX, 


1. 9 


AMERICAN Colonies, their claim of voting ſupplies to the 
crown, hurtful, if obtained, to the Engliſh conſtitution, 
367, 370. What ought to have been the general conduct of 


* 


miniſters in regard to the colonies, 370, 1. 


A al, in caſe of murder, its effects, and to whom allowed, 61. 


my, reſtrictions on the power of the king in regard to the keep- 
ing of it, 62, 3. The appropriated funds for the paying of 
the ſame, 63. If not in England, a means of ſupporting the 


authority of the crown, 311, 329, 330, paſim. How little 


its aſſiſtance was uſeful to James II. 328. See Military Power 


and Croqwn, 


' Arreſt, method of, in civil cauſes by the Engliſh laws, 78, 80. 


By the Roman laws, 80, 1, 2. The alterations in the Eng- 
liſh law in that n 5 SLE 
Aſſemblies, ular, the diſadvantages t ie under in regardgto 
Lowes ks to any deliberate A be reſolution, 175, 6. 
The advantages a few diſtinguiſhed citizens have over them, 
177, 181, 4, 5, 6, 7. Tully's paſſage concerning them, 188. 
See People, Commonevealths, Rome. | 


Athens, the people do not ſeem to have really enjoyed much li- 


berty in that republic, 194. An inſtance of the proceedings 

of the magiſtrates, ibid. | 
Aula Regis, what kind of court, 11. The court of Common 

| Pleas diſmembered from it, 76. The court of King's Bench 
may be conſidered as the remains of it, 579, 

Author, occaſional perſonal remarks of his, 264, 298, 311, 316. 
His Memorials of Human Superſlition quoted, 360. His con- 
verſation with Dr. Franklin, 368, 9. 


Barons, originally in a 2 meaſure independent on the crown, | 
o in 


in France, 9. Not England, 11, 15. Unite in a com- 
mon cauſe with the people, 15, 16, 238, 318. | 
| Beauchamp, lord, procures the paſſing of a bill for limiting per- 
_ - > Yolnad nxvels, 89; | | N 
Bills, how deliberated upon and framed, 40, 6, 7, 159, 165, 
189. See Commons and Parliament. „ | 
Bill of Rights, an account of, 40. Remarkable impartiality and 
univerſality of its proviſions, 240, 1 _ e 
Blackflone, judge, quoted, 47, 57, 101, 128, 131, 254, 260. 
Burnet, biſhop, quoted, 257, 278, 328. „ 


Ceſar, | public ſpeech of his quoted, 268. 


* power, that eſtabliſhed in Rome only a ſenatorial arti- 


ce, 207. See Preſs, liberty of the. 


Tenſors, in Rome, might remove a man from one trihe into ano- 
ther, 195, and elect ſenators, ibid. See Nome. | 

- Chancery, court of, its office in regard to the framing of writs, 

90. See Equity, courts o. e 


\ 


nn 
Charles I. ſketch of his reign, 33, 6. Maintains his ground ele- 
ven years againſt the violent political and religious ſpirit of 
his times, 321.. His attempe to _ the five members ; the 
period of the beginning of the civil wars, 323. 
cih! Engliſh laws, divided into unwritten and . law, 74. 
The ſources of the unwritten law, 74, 5. How far the crvil 
law is a part of fame, 75. What the written law is, 76. 
Peculiarities of the Engliſh civil laws, 78, 83. Refinements 
and ſubtilties in them, 83, 4, 9, 90, 1, 3, 4, 5- Compared 
with the old Roman civil wag 88, a * 

Civil power in England, how ſuperior to the military, 323, 4, 330. 
Civil Roman tive: the conftant dillike of the Eng "ck, for 
them, 72, 3. Formalities in the ancient Roman laws, 85, 
86, 8. Divided into civil and pretorial laws, 9g, 100. The 

different collections of them, 104. See Pretor. 
Cole, Sir Edward, quoted, 101, 124, 7, 159, 208. 
Comines, Philip de, quoted, 21, 8. | 
Commons, Engliſh, their firſt origin, under Henry III. and 
| Edward I. 21, 2, 3. How inconſiderable their weight at firſt, 
23. This ſoon increaſes, 24. Farther advances, 28, 9. How | 


the houſe is conſtituted, 42, 7 Vindicate the right of taxa- 
the 


tion againſt the attempts of the Crown, 31, 5. And of the 
lords, 59. Their exiſtence wholly depends upon that right, ibid. 
The firſt inſtance of a mĩſunderſtanding between them and the 
lords in regard to money bills, ibid. Commonly grant the 
king's revenue for life, 55. See Taxation. They cannot vote 
by proxy, 159. Enjoy a freedom of debate ſuperior to that 
ever poſſeſſed by any popular aſſembly, 165. See Propouading. 
They are debarred from any ſhare in the Executive authority, 
198, 9. Are thenee led to ferve the people faithfully, 200. 
Striking inſtances of this in the laws they have framed at par- 
ticular times, 239, -2 51, 2, 4. And in their watching after- 
wards on their execution, 254. Have i ched the ſervants 
of the crown and judges, 254, 5, 6. eir proceedings in 
the caſe of Sir John Coventry, 257. See Parliament and Ne- 
preſentative. Abridge their own perſonal privileges, 259, 260. 
In what theſe privileges now conſiſt, ibid. Do ſtrict juſtice on 
their own members, 260, 1. On what occaſion they repealed 
the ſtatute, De Heretico Comburendo, 269. Their attacks on 
the crown's prerogative defeated by the lords, 277, 8, 9. 
They in their turn defeat the like attempts from the lords, 
2 8, 0 | | 3 N 8 
N SY the people in them apt to be miſſed by favourite 
leaders, 139, 140. The diviſion of the executive authority 
that takes place in them, makes it very difficult to lay it under 


proper reſtraints, 151, 2. The people unavoidably betrayed 


by thoſe whom they truſt with power, 191, 5, 6, 200, 1. Re- 
volutions always concluded in them in a diſadvantageous man- 
ner to public liberty, 228, 9. See Revolutions. The laws to 


ſecure the liberty of the citizens, beſides being imperfeR, are 


| A 0 27-23 

not even carefully executed, 241, & ſeq. See Rome. Cannot 
ſubſiſt without certain arbitrary powers, contrary to the liberty 

of the citizens, 295. Do not admit the liberty — 
writing, and perhaps cannot, 297, 8. Reſpect of perſons 
cannot be nted in them in the adminiſtration of juſtice, 
308, 9, The power of the government ſuppoſed by law to be 
unbounded till ftopped by ſome pofitive and declared regulation, 


316, & ſeq. By what means commonwealths generally loſe 


their liberties, 337. Real great difficulty for the people in 


them to preſerve their rights, 338, 9. Sec Rome and Gene a. 


Congueſt, the, is the real æra of the formation of the. n 
Engliſh government, 6. 


Conflitution, Engliſh, the zras of its formation, 28, 40. Being 
different from that of all other free ſtat es, . 
from the ſame cauſes, 331. Cauſes that operate for its preſer- 


vation, 337, 341. Endangered by the offers of Columbus to 
Henry VII. 342. Farther —— of its future preſervation, 


342, 6. How it riſes again, after being in a manner _ | 


whelmed, 347. Dangers to which it may be expoſed, 347, 8. 
In what circumſtances it may be looked upon as annihilated, 
wo Meddling with it, upon the ſcore of CY may 
ve very dangerous experiments, 330, 355, 6. See Crown. 
Would have been altered by granting the Americans their 
claims, 367, 370. See Taxation. Seems to diffuſe a — of 
order and juſtice among the lower claſſes of people, 3757 6. 
Such a one wiſhed for by the politicians of antiquity, 377. 
Conſul, the æra of their creation, and nature of 1 
Unreſtrained power, 243. See Nos. 
Coronation oath, 63, 4. 

Coventry, Sir John, his caſe, 257. en of the commons, 
and bill they paſs, ibid. An obſervation on that bill, 259. 
Courts of Law, in England, their names and functions, 76, 7. 

by parliament under ſtrict rules, 263. The great impar- 
tiality of their proceedings, 263, 5. A few — in- 
ſtances, 264, 5. 6. See Law, and Fury 
Cromwell, his fruitleſs attempts to form a 8 aſſembly obe. 
dient to him, 301, 2. 
| Crown, its power much ſuperior in England after the Conqueſt, 


to what it was in France, 7, 14. The barons compelled to unite 


with the commonalty, to reftrain its power, 15, 17. Its prey 
ſent conftitutional a” 49, 50. Reſtraints it lies un- 


der, 60, 2, 3. See King. Totally dependent on the people 
for its ſupplies, 52, 4 4. Uſefulneſs of its power in preventing 


any citizen or po * leader from acquiring a degree of power 


dangerous to public liberty, 142, 3, 4. IJaoftances of it, 150. 
ls not to make open propoſals to Parliament, for their aſſent or 


_ . diſſent, 168, 9. May {end them meſſages, and to what effec, 


166, 7. Its name not to be introduced to influence debates, 
190. Unites in itſelf the whole executive aut „ 199. 
Thereby produces an union in a common cauſe among orden 


2 
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of ſubjects, 201, 2, 3. Is like anever-ſubſiſting Carthage that 
maintains the virtue of the repreſentatives of the People, 203. 
Farther illuſtration of the ſame fact, 250, & feq. 257, 8, 9. 
+ The power of Crowns has not produced theſe effects in other 
countries, 272. Numerous inſtances of this, 272, 3, 4- The 
ſtability of the executive power of the Engliſh crown, 274, 5. 
Is a great quem of it, ibid. Is not a ſubje to be ex- 
. Plained here otherwiſe than by facts, 275, 6. Its power alter- 
nately defended by the two houſes, 277. The ſecret forbear- 
ance of the two houſes not to invade its prerogative, 279, 280. 
Very remarkable inſtances of this, 282—287. Its whole autho- 
rity centres in the ſovereign, the privy council only to adviſe 
him, or witneſs his operations, 283. Its ſecure power render. 
ed conſpicuous in the facility with which it diſmiſſes great men 
from their, employments, 286, 8. Not ſo in other monarchies, 
289. The facility with which it diſmiſſes the Parliament, 289, 
290. This facility rendered remarkable by the effects that take 
place in other monarchies, ibid. Never waged war againſt, ex- 
cept by perſons who poſitively laid claim to it, or at leaſt upon 
national grounds, 291, 2. Its power more ſecure in itſelf, but 
not ſo indelibly annexed to the perſon of an individual as in other 
countries, 292. The ſecret cauſes of its peculiar ſtability is a 
| ſubje& more properly belonging to philoſophy than to politics, 
294. Great advantages reſult from this ſtability, ibid. I. The 
numerous reſtraints it is able to bear, and great freedom it can 
allow the ſubject at its expence, 295, 6, 7. II. The liberty of 
_ ſpeaking and writing, carried to the great extent it is in Eng- 
land, 297, 8, 9. III. The unlimited of debate in par- 
lament, 300, 4. IV. The union among all orders of ſubjects 
in defence of public liberty, 305, 7. V. The unlimited free- 
dom allowed to the people, of meddling with government affairs, 
307, 8. VI. The impartiality with which juſtice is dealt, with. 
out of perſons, 308—3 11. VII. Needleſſneſs of an 
armed force to ſupport its power, 311, & ſeq. 326—330. 
VIII. Its ſtrict reſpect even for the letter of the law, 316, 319. 
IX. The lenity uſed in the adminiſtration of criminal juſtice may 
perhaps be aſcribed in great part to the general ſecurity the ſtable 
power of the crown gives to the whole machine of government, 
318. The great power the crown formerly derived from its do- 
minions beyond ſea, ſupplied afterwards by hidden circumſtances 
at home, 318, 320. Inſtances of this great power without the 
ſupport of an armed force, 320, 3. It the military pow- 
er in a ſurpriſing ſtate of ſubjection to the law, 323—327. In- 
5 of this, ibid. Really could not, in the general ſituation 
of things, derive any aſſiſtance from a ſtanding army againſt the 
people, 327, 8. method it ſhould adopt for ſetting aſide 
the preſent conſtitution, 329. Its power is wholly. annexed to 
the-civil branch of its office, $20s 330. Hints concerning its 
eſſectual foundations, 330. Prevents the Engliſh conſtitution 
from being deſtroyed in the ſame manner the Roman republic 
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5 . : 
| 2 334. The great uſefulneſs of its veto power, 341. Con- 
Iderations on the attempts to bridge its prerogative, 350. In 
what circumſtances theſe attempts might be brought to ſuc- 
| c&ed, $50, 1. A compariſon between its prerogative, and that 
of the kings of Sweden, before the laſt revolution, 352—354- 
The abridging of its 2 might not anſwer the expecta- 
tions of thoſe politicians who wiſh for it, 354, & ſeq. Sketches 
of the dangers to public liberty that might ariſe therefrom, 355, 
| 9. The rule to be followed in purſuing ſuch attempts, 359. 
| ow dependent on the People for its ſupplies. See Taxation. 
Cunningham's Law Dictionary quoted, 89, 106. | 


Debate, freedom of, ſecured by the bill of rights, 67. See Pro- 
g. How conducted in the Engliſh parliament, 45, 46, 
188—190. The unlimited freedom exerciſed in the Engliſh par- 
liament not followed by any bad conſequences, and why, 304, 5. 
Di&ators, their t power, 186, 243. Their abſolute power 

was often uſefal, 295. See Rome. | N | 
Diſfolution of the parliament, its effects, 44. Eafily effected by 

the crown in England, 290. 5 i 

Douglas, carls of, cauſed tobe ſlain by king James II, of Scotland, 
E. | 


Edward I. ſurnamed the Engliſh Juſtinian, 2r. 
El:8ions, laws relating to them, 43, 4, 67, 8. Grenville's bill 
for deciding conteſted elections, 68, 9. Advantages ariſing 
from the right of the People to ele repreſentatives, 204, 5, 
2217—221. See People. 8 | 
Elizabeth, queen, the inquiſitorial court of High Commiſſion eſtab- 
lied during her reign, 32. | | | 
Emancipation of ſons, in Rome, manner of, 97, 8. | 
ngland, the power of the king becomes very great at the æra of 
the Conqueſt, 10. The lords or barons much dependent on the 
crown, 11. Are thence compelled to unite in a common cauſe 
with the people, 15, 16. Different from France, in that it ſorm- 
ed one compact united kingdom, 18. This circumſtance favours 
the eſtabliſſument of public liberty, 19. A r Ke its 
government, viz. the advantageous manner to public liberty in 
which revolutions have conſtantly been concluded, 228, 237— 
241. See Revolutions, The ſtrictneſs with which laws favour- 
able to the liberty of the ſubje& are executed, 241, & ſeq. 250, 
& ſeq. See Commons. Remarkable impartiality in the courts - 
of law, 263, 4. Inſtances quoted, 264, 5, 6. Farther ftric- 
tures on the ſame ſubject, 310, 1. The People may be ſaid in 
England to be inveſted with both the judicial and cenſorial pow- 
ers, 300. Singular law doctrine concerning the authority of 
government, and the liberty of the ſubject, 316—320. The 
ople's ſituation different from that of the people in Rome, 333. 
Bee People. The balance of the people in government is con- 


1 nected with the right of property, 337. See Taxation. Divi- Z 


. 


ſions among the people never carried very far, 374, 5. The lower 
Claſs poſſeſſed of a conſiderable ſpirit of order and juſtice, 375. 
Equity, courts of, an inquiry into the meaning of the word, and 
their real office, 95, 6. A court of this kind exiſted in Rome, 
96, 7. See Prevor. Remedies afforded by the Engliſh courts of 
equity, 100. How theſe courts were firit — ibid. The 
oppoſition. they meet, 101. Their method of proceeding to 
enforce appearance, and ſubmiſſion to their decrees, 102. Are 
kept within much more ſtrict bounds than the Pretor's equity 
court was in Rome, 105, 6. Farther definition of their lee, ä 
106, 7. | 
Executive power, lodged in the king, i is more eaſily repreſſed == 
conkfiged to a ſole indivifible ſeat, 151, & ſeq. Is taken out of 
the hands of the repreſentatives of the people, 198, 9. Great 
— 


advantages thence ariſing, 1 1. See 


Faire ſans dire, the motto quoted, 371. 3 
Favourite of the people, how prevented in the Engliſh conſtitution 
from acquiring a power dangerous to pubke liberty, 140 & ſeq. 
See Commonwealths. 
Felon, his anſwer to the biſhop-of London, 128. | | 
Feudal government introduced in France through a long ſeries of 
events and years, 7. Is introdueed ſuddenly and at once in Eng- 
land by the Conqueſt, 9. Conſequences of theſe differences, 17. 
France, the feudal government was eſtabliſhed in it in a very flow 
manner, and how, 7, 8. The crown was at firſt elective, 8. The 
authority of the king originally very inconſiderable, 9, 11, 12. 
The lords or barons were in great meaſure independant on the 
_ crown, 12. Theſe cireumſtances peqjudicial to the liberty of the 
people, ibid. 13, 4. Is formed by an of many dif- 
ferent ſovereignties, 13. See Re-unions.. remarkable treaty 
by which the war for the public good was terminated, 21. Gene- 
ral eftates, how — 23, 4. The third eſtate or commons 
never ight, 24. A remarkable inſurrection, 
25. — x rance about the time of Hugh Capet, 
much the ſame with that of the German empire at preſent, 27. 
What they call Edit: enregiftres, 48. French parliament, what, 
ibid. Late king's expedient for diſmiſſing the parliament of Pa- 
_ ris, 289, 290. The jealouſy of the crown againſt that aſſembly, 
30g. Compariſon between the French and Engliſh oor 
in regard to the right of taxation, 363—365. 
| Franklin, Dr. quoted, 367, 8. 
French language introduced into the Engliſh laws by William the x 
Conqueror, 47. Is ſtill uſed by the king in declaring his inten- 
tion to IIS Judge * N 


ſubject, ibid. 
8. 


I. „led into an imprudent 278 o, 55% 50 
Georg 1 king gorges P ep, 978, 9s 255, 35. 5 


| Genava, republic of, — 162, 178, 2165 300. 


1-H 5 '2: x. 


Guns by what cauſe the growth of the power of ae crown 
has been che cked there, 27. Its preſent ſtate compared with 
that of France in the time of Hugh Capet, ib. 

Grecian commonwealths, revolutions in them only favourable to 
the particular intereſts of leaders and demagogues, 236. The 
reproach made them by Cæſgar, 268. 

Gracchi, how forſaken by the people, 186. | 

Grand Fury, its office, 120. 

Guiſe, duke of, ſlain by order WI. K. Henry III. of France, 288. 


Habeat Corpus at, when paſſed, and for what purpoſe, 135. The 
tenor of it, 135, 6. The particular occaſion of it, 254. Ex- 
Preſſions of Judge Blackſtone on the ſubject, ibid. Quoted by 
Junius, ibid. On what occaſion ſuſpended, and with what cau- 

tion, 297. By what means finally ſettled, 341. | 

Hale, Judge, quoted, 22. His deſcription of the office of a Jury,12 5. 
Henry I. ax a Charter to his ſubjeats, what condition he an- 

nexes to it, 17. 

Henry VIII. his great power, 31. Was unſupported by a Rand. 
ing army, 273. | 
Holt, Judge, remarkable opinion Lelivered by him, 224. Ss 

Hugh Capet, the firſt hereditary king in France, 8. The m 

anſwer of a French lord to him, 9 


Hume, Mr. a few words on ts charakter given by: him of CR II. 
322. | 
1. 


Jacob's Law Dictionary _ 39, 106. 

James I. liberty begins to revive in his reign, 33. His. o no- 
tions concerning regal authority, 32. Keeps his ground 8 
the reſtleſs ſpirit of the times, 321. 

James II. how his dethronement was effected, 38, 9. Was inex- | 
cuſable in his conduct, 322. A few more ne on the man- 
ner of his being dethroned, 321, 2. Receives no manner ve | 
aſſiſtance from his numerous army, 328. | 

Zeſuits, how expelled from Spain, 291. | 

{mpeachments, public, what, and its effects, 64, 5. The king's par- 
don no bar te the proſecution of an impeachment, 65, 6. Can 
it prevent the execution of the judgment? ibid. Inſtances of mi- 

niſters and judges impeached by the commons, 64, 5, 254, 5, 6, 

Impriſonment, the methods formerly uſed for liberating impri oned 
perſons, 133. They were inſufficient againſt the power of the 
privy council, 133, 4 A new force given them by the petition _ 
of rights, 134. Evaded again by means of an alias and a 
Pluries, 135. Habeas Corpus act, ibid. 

Fohn, king, grants the great charter, 19. 

| Johnſon, Dr. Samuel, his opinion — the office of the 

courts of equity, examined, 95, 6. 

Journal of the commons. Their addreſs to the crown in regard 

to the e of the 9 286. 

hs 


how they a y beremoved "0p their offices, 55 Their of. 

N 5 es is * to direct the Jurys and afterwards tq 
pronounce the law, 186, J. Decide in Felton's caſe the torture 
cannot be uſed, 128. Sant alter the mode of puniſhment, ibid. 
Inſtances of judges impeached, 2545 5 6. See Courts. | 
Judicial power, in regard to matters, the neceſſary cautions ' 
in eſtabliſting ſuch power, 108, & ſeq. Should not be truſted, 


eſpecially in a free ſtate, to any too powerful perſons or bodies, 


114, & Alluſions to the foreign courts of law, 115, 6, 7. 

. BNN May be ſaid in England to be in the hands of vo- 
* 130. Lodged in the people, 300. 

Junius r letter, quoted, 12 


how they are to ſhape Sabel verdict, 123, 4 Muſt decide 


” both upon the fact and eier; of it, 124. What rules 


muſt follow in their opinions, 125. Judge Hale's remarkable 
_ paſſage in that reſpect, 125, 6. . Uſually pay a great regard to 
the judge's direction, 131. The effect of their recommending 
to mercy, ibid. See Trial and Judicial Power, _ | 
Fuſtice, impartiality of its adminiſtration in —_— 263—266, 
310. See Law and 5 5 
King, bis prerogative by the conſtitution, 49, 50. The reſtriction 
ſet by law upon the exerciſe of the ſame, 6063. Common- 
ly granted a revenue for life 5 5. Not to interfere nor his rivy- 
council, in the deciſion of cauſes either civil or criminal, 61. 
It is diſputed whether he can remit the proſecution of a ſentence 
awarded in conſequence of an impeachment, 65, 6, Not to be 
named in debates, 190. The laſt inſtance of one uſing his ne- 
gative voice, 283. See Crown. 


Laws. See Legiſlation. , Difficulty of procuring Juſt ones, 174. 

A very neceſſary caution in framing them, 197. | 

Law, criminal, how ſtrictly the letter of it was adhered to in 
England, without _ extenſion, 127, 224, 317. Great mild- 
neſs of it, 130, 1, 2. See P 

Legiſlative power, how formed i in England, & ſeq, Advan⸗ 
tages ariſing from its being divided, 156, K ſeq. Remarkable 
conſtancy in its operations in England, 156. Not ſo in the 
ancient commonwealths, 157, See Parliament. 
i/lation, the buſineſs of, conducted in England upon quite dif. 
erent. principles from what i it is in the republican governments, 

161. The manner in which laws are framed in commonwealths, 

„ Inconveniency of it, 162, 3. The manner in which laws 
are framed in England, 163. Advantages of the ſame, 164, 5, 6. 
See Propounding. Would it be an advantage if laws were enacted 
hy the people at large, 169, 173-180, See People. | 

Liberty, the word much miſapplied or miſunderſtood, 169, 172. 

A truerdefinition of the ſame, 172, 3. How the proviſions to 
ſecure it ſhould be directed, 197. Singular law doctrine in Eug- 
land concerning the bberty of the ſubject, 316—3 19. 
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Livy, quoted, 199, 186, 233, $, 243, 4 
Lorgs, the houſe of, how conſtituted, 44. Not ſuffered by the com- 

mons to frame, or even alter a money- bill, 46. Make it a ſtand- 
ing order to reje& all money- bills to which bills of another na- 
ture have been tacled, 54, 277. Have not given up their claim 
in regard to altering money- bills, 59. The great pre- eminence 
allowed them in point of ceremony over the commons, 159. Cau 
vote by proxy, ibid. Unite in a common cauſe with the people 
againſt the power of the crown, 15, 34, 201, 2, 3. Abridge 
their own perſonal privileges, 261. Their impartiality in their 
judicial capacity, 262. Cannot be charged with having abuſed 
their privilege of trying their own members, ibid. Defeats the 

attempts of the commons on the crown's prerogative, 277, 8. 

Their own attempts defeated by the commons, 278, 9. A bill 
is framed to limit their number, 279. The great importance of 
ttmhat bill generally overlooked, 35 5, 6. See Parliament and Peers. 

Lyileton, lord, quoted, 222. TD | 
MachiavePs hiſtory of the republic of Florence, quoted, 141. 
Magna Charta, when and how obtained, 19. Account of it, 19, 20. 

Remarkable extenſiveneſs & impartiality of its proviſions, 23, 8. 
Marlborough, eaſily diſmiſſed from his employments, 150, 286, 7. 

Martial, courts, a remarkable diſpute between one and a court of 
| „ F AY | 

and" hots, muſt be univerſal, where the authority of the go- 
vernment is ſupported by a ſtanding army, 313, 4. 
Members of the houſe of commons, their perſonal privileges, 25g. 

Inſtance of ſome puniſhed by their own houſe, 260. See Commons. 
Military power, a cauſe of anxiety to thoſe ſovereigns whoſe autho- 
f my. fdppotted by it, 313, 4. Cannot in ſuch caſe be ſubjected 

to the civil power, 323, 4. Its needleſſneſs to ſupport the power 

of the crown in England, 273, 319—24. The ſurpriſing ſubjec- 
tion of it to the civil power in England, 273, 323-7. See Crown. 
Miniſter, equally intereſted with other ſubjects in maintaining the 
laws concerning perſonal fecurity, 201. diſcarded one in other 
countries, the cauſe of ſome anxiety or jealouſy to the govern- 
ment, 288, 9. Not ſo in England, 289, 308. 7 
Monarchies, revolutions always concluded in them by proviſions for 
the advantage of great men and leaders, not of the people, the 
ſame as in commonwealths, 237, 282, 305, 6. The executive 
of the crown in all ancient or modern monarchies, wanting 
- that pecyliar ſtability of the Engliſh crown, 271, 2. Numerous 
- inſtances of it, 272, 3, 4. Not ſecured otherwiſe than by ſtand- 
ing armies, ibid. The monarchs are afraid of powerful ſubjeQts, 

1 288, Cannot do without ſome arbitrary means of aſſerting their 
authority, 295, 0. Very jealous of the liberty of the preſs, and 
Perhaps are' obligated to be ſg, 297, 8. Extremely averſe, 
out o& fear for their own ſecurity, to calling popular aſſemblies - 
to take advice and 7 7 from, 300— 30g. Reſpect of per- 


.. 
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ſons in the adminiſtration of juſtice cannot be prevented in them, 
. Anxious precautions taken in them in regard to the mi- 
power, 312, 3, 4. Their law doctrine concerning the ex- 
3 authority of the government, 315, 6, 8. The military 
ſuperior to the civil power, 323, 4. 
Money Bills, not to be altered by the lords, 46, 59. Not to be 
tacked to other bills, 54, 277. See T axation, Dy 
Monteſquieu, quoted, 207, We 
More's Utopia, quoted, 207. 


Oftraciſm, an arbitrary 4 4 but perhaps conifer fn 
the republic of Athens, 295, 6. 
Oxenfliern, chancellor, his words to his ſon, 370. 
P. 


Parliament, Engliſh, the conſtitution of, 42—48. How to be call- 
ed, 43, 60. How bills are paſſed, ſee Bill. Proceedings in parli- 
ament not to be queſtioned in any other place or court, 67. The 
ſecret bent of that aſſembly to forbear invading the prerogative 
of the crown, 284, 5, 6. By the conſtitution, 3 is removed 
from their debates, 31 5. Cautious conduct of the three branches 

towards each other, 371, 2, 3. See Commons and Crown. 

| Parliaments, French, what they are, 48. That of Paris, the mo- 
tives of its firſt inſtitution, ibid. Is only an aſſembly of a judici- 

ary nature, ibid. What kind of ſhare it claims in legiſlation, ibid. 
The great weight of that aſſembly, 115. Difficult to be managed 
by the crown, ibid. How the late king diſmiſſed it, 290. Precau- 
tions taken by the preſent king in reſtoring it, 303. See France. 

Parliamentary Hiſtory of England, a ſu obſervation of its 
authors, 239. | EE 

Pardon, the prerogative of, lodged in the king, 50. Cannot be 
pleaded as a bar to an impeachment being carried on, 65, 66. 
Doubtful whether it can ſtay the execution of a ſentence award- 
ed in conſequence of an impeachment, 66. Often granted on 
the recommendation of a jury, 131. 

Peers, how to be tried, 126. Have few real perſonal privileges 
above the ſubject, 261. See Lords, 

People, how miſled by favourites or demagogues, 139, 140. How 
influenced or deceived by the magiſtrates, or great men in com- 
monyealths, 176—180. Should act through repreſentatives, 
173, 182. Should entirely delegate the legiſlative authority to 
theſe, 183—191. How and in what circumſtances only, the 

night of reſſlance may be uſefully exerted by them, 225—228. 
See Commonevealths, and England. May be ſaid in England to 
| poſſeſs both the judicial and cenſorial powers, 3oc.. The free- 

dom they enjoy of interfering in government a 307» 8. 

Lex Porcia de verge civlum, 193, . 

Premunire, the different meanings o the word, 16. 

Prator, his office in Rome, 80. Aſſumes the oft of a judge of 
equity, 97- His proviſions, Er refine 8, 9. Their r very 
arbitrary, 103. rained, 103, 4. 
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Preſs, liberty of the, is areal cenſorial power lodged in the peopbꝰ 
205, 6. Much more effectual than the one eſtabliſhed in Rome, 
207. And more uſeful by far to the community, ibid. How 
difficultly this liberty was gained at the expence of the executive 
power, 207, 8. A licenſer appointed upon the prefs by the ftar- 
chamber, 208. By the long parliament, ibid. By Charles II. and 
James II. Finally eſtabliſhed in the year 1694, and how, ibid. A 
definition of it, 209. Actions reſpecting the ſame. not to be de- 
cided without a jury, 210. How extenſive its uſe has become, 
211. Very great political advantages ariſing from the ſame, 212 
—215. Is Erches uſeful, combined with the other rights of the 
people, 215—217. Such as the right of election, 217. How 
uſeful a ſupport to the right of reſiſtance, 22 5. Is not allowed 
in eommonwealths, and why, 298. Nor in monarchies, 297, 8. 

Its being tolerated in England to ſo high a degree, depends on 

the ſtability of the executive power of the crown, 299. By its 
means the cenſorial power may be ſaid to be lodged in the peo- 

ple, 300. The real foundation on which it reſts in England, 316, 

317. Error of the author, at firſt, in this reſpect, ibid. | 
riſoner, how to be committed, 119, 120. When once acquitted, 
cannot be tried again for the ſame offence, 126. See T rial. 


Privy council, its power abridged by the ſame act which aboliſhed 4 


the ſtar- chamber, 61. Its real office in the Engliſh government, 
283. How formed, ibid. | 
Prorogation, its effects, 44, 45. The term not to be afterwards 
| ſhortened, 60. „ © 
Propounding, in legiſlation, the privilege of, reſerved to the exe- 
cative power in commonwealths, 161, 2. Allotted in the Eng- 
liſh conſtitution to the repreſentatives of the people, 163—166. 
How the ſame was formerly ſettled in France, Sweden, Scotland, 
and Ireland, 165. Great advantages accruing to publie liberty 
from this right being lodged in the repreſentatives of the people, 
163—169, 189—191. Its remarkable advantages for preſerving 
the Engliſh conſtitution, and inſtances of it, 337—341. + 
Puniſbments, the judge cannot alter the mode of, 128. Nor the 
ſheriff, ibid. Do not extend beyond the fimple deprivation of 
life, 132. Their mildneſs in England, 266. Not ſo among the 
Greeks and Romans, 267, Attention of the Engliſh legiſlature 
in that reſpeR, 270. iy | eee 
Repreſentatives, qualifications for being one, 43. Advantages that 
accrue to the people from acting through repreſentatives, 180, 1, 
More hurtful than beneficial i, 24 their intereſt is not in reality 
united with that of the people, 182. The people ſhould entire- 
ly delegate the legiſlative authority to them, 183—188. The 
edate manner in which in England they debate the ſubjects and. 
vote, 189. Do not allow the ſpeaker to have a vote, ibid. Nor 
the king's name to be introduced in debates, 190. Are debarred. 
from all executive authority, 198, 9. Capital advantages thence 
ariſing, 198, & ſeq. 202, 3. See Commons and Pele. 
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2 5 eke, the Engliſh laws, 221, 2. Opiston 
. one quoted, 223. Recognized even by the courts 
8 ho 224. Is in a great meaſure an uſeleſs right, -unleſs.com- 
bined with the liberty of the preſs, 225. What circumſtances 
are required for its being uſefully exerted, 225, 6, 7. _ 
2 have always — concluded in England in- an advanta- 
manner do public liberty, 228. A ſeries of inftances, 237 
1. Not. ſo in the Roman commonwealth, 229. A ſeries of 
inſtances during the whole time of its duration, 228—236. The 
fame difadramage obtains in the Greek republics, 236. And in 
the limited monarchies of Europe, ſuch as Scotland, 8 weden, 
te. 237 280, 1, 305, 6. 
Revolution of the year 1 how accompliſhed and improved, 
40, 240, I, 282. See dons 
of particular p to the crown, in France, 13, 14. 
The manner of theſe re- unions, and doctrine of the French 
lawyers in that reſpect, ibid. | 
Rome, wrong notions of kiberty the patricians and ſenate give to 
the people, 169. The ſenate inveſts itſelf with the power of lay- 
« ing taxes, and on what occaſion, 177. The tribunes do not enat 
layys without the concurrence of the people, 184. The influence 
of ſenators and great men over the people, their artifices, 
_ 184-187, 8. The people, and even the tribunes, greatly over- 
awed by a dictator, 183, 4. The people betrayed by thoſe in 
whom they truſted, 191, 2. The tribunes not earneſt in the de- 
fence of public liberty, 192, 3. The ſenate, conſuls, and dicta- 
tors, polleſſed of an arbitrary power over the lives of the citi- 
rens, 193. Aſſume occaſionally a Fe to take from the — 
tol, and ſet aſide the laws enacted by the people, 194. 
. were called nobiles, 152, 196. The cenſorial power only a piece 
| of ſenatorial craft, 207. Revolutions conftantly concluded in a 
diſadvantageous manner to public liberty, 228, 9. A ſeries of 
inſtances, 229—296. The laws concerning the liberty of the 
citizens were not ſtrictly executed, 242. L. ſeries of inſtances, 
243, & ſeq. Remarkable inſtance of inſolence and cruelty of a 
i giſtrate, 245 5. The rapaciouſneſs of men in power in regard 
he judges, 247. Remarkable changes of the formation of them, 
ibid. A remarkable paſſage of Tully in regard to the diſorders 
that took place in the republic,-248, 9. A ſhort ſketch of their 
real cauſe, 249, 250. Dangers to which both its liberty and em- 


. pire were expoſed, 332, 3. How the final overthrow of the re- 


public was 3 334. The rer LE forte to the 


- people, 336. 
can, quoted, 158, the cae of 184, 207; 3359 
ambaſſador, the of his arreſt, 266. | 
7 8. 1 
aboliſhed i in England by the Nerten gas, 
8. Þ on fir William Temple and Spelman, on that 7; 


ibid. How far reſtored ſince the Conqueſt, 6, 7 
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ix, 


2 T: H E a wat which the Trans 

have been pleaſed to favour this Work, to- 
gether with the nature of the Subjet, em- 
bolden me to lay the preſent fourth * and en- 
larged Edition of the fame at your Majeſty's 
feet, both as an Homage, and an expreſſion 
of the defire I entertain, the book may for 
a few minutes engage the attention of a per- 
ſon of your deep and extenſive knowledge. 


Your Majeſty's reign has, for many years 
_ paſt, afforded proofs in more reſpects than 


one, that, though human wiſdom may not al- - 


ways be able to anticipate difficulties, yet, aſ- 
fiſted by fortitude, it can ſucceed in terminat- 
ing them in a more favourable manner than 
it ſeemed at firſt poſſible to be expected, or 
even in bringing them to an happy iſſue. Ac- 


cording to the common courſe of Nature, 
- 


2 This Podlotios" was firſt prefixed to the fourth Edition, 2 


iv DEDICATION: | 
your Majeſty has only yet ſeen the leſs con- 
ſiderable part of the years of which your reign 
is to be compoſed : that the part which now 
opens before your Majeſty, may be attended 
with a degree of ſatisfaction proportionate to 

your Majeſty's public and private virtues, to 
your difintereſted government, and religious re- 
gard for your —_ 3 is the fond 
hope of | 


Your Majeſty's 
Moſt humble and 
| Moſt devoted Servant, 
And theſe many years 
| Subject by Choice, 


J. L. DE LOLME. 
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Scotland, the number of repreſentatives it ſends to parliament, 42. | 


IN Dgt X. 
The lords of the articles, what aſſembly, 165. The authority 
of the crown commonly invaded by the nobles, 28 1. The bill 
that had been framed for ſettling the crown on the houſe of Ha- 
nover, 281, 2. No advantageous expedient to have truſted the 
nobility with the command of a ſtanding army, 314, 5. 


Secretary of ftate, caſe of an action brought againſt one, by a 


private individual, 2686. | 5 
Senate, Roman, how formed, 195. See Name. Their conduct 
at the expulſion of the kings, 229. See Revolntions. The great 
power they aſſumed over the lives of the citizens, 193, 244. 
Sevigns, mad. de, quoted, 365, 6. RISES 
Smith, Dr. Adam, his opinion on liberty, and on the effects pro- 
duced by a ſtanding army examined, 311—315. Farther ob- 
ſervations on the ſame ſubje& in general, 320—330. | 


Spain, how that monarchy was formed, 27. The expedient uſed | 


by the preſent king for diſmiſſing the Jeſuits, 291. 


| Spelman, quoted, 6. 


Star Chamber, the court of, how conſtituted, 35. Suppreſſed the 
liberty of the preſs 208, Expreſſions of fir Edward Coke con-. 
cerning it, ibid. Was a kind of a court of equity in regard to 

_ criminal matters, 319. By what means aboliſhed, 340. 

Statute de heretico comburendo, on what reaſon repealed, 269. 'Th 

for allowing parliaments to meet of themſelves, repealed, 284. 


| Seveden, an account of the reyolutions that have taken place ia 


its government, and of the reſtraints at times put on the autho- 
rity of the crown, 280, 1. The diſadvantages of the body of 
the people in the legiſlature, 336, 7. An account of its go» 
vernment before the laſt revolution, 352, 3, 4+ | 1 
Swift, dean, quoted, 288, l 
Tacitus, quoted, 30, 377. 25 00 16 5 
Taxation, right of, when firſt ſecured to the lords and commons, 
24. Poſſeſſed in England by a ſingle parkament;, not ſeveral aſ- 
ſemblies, as in France, 30, 31. Is rendered thereby a much 
more efficacious check upon the crown, ibid. All taxes or 
money bills muſt originate in the houſe of commons, as well aa 
the alterations in ſuch bills, 46. The great conſtitutional effi- 
ciency of that right, 51-58. The exiſtence of the commons 
wholly depends upon the ſame, 59. The advantages of this 
right of the commons, when combined with the right of pro- 
pounding law remedies, 165, 6. How firmly it ſecures all the 
other rights of the people, and the whole conſtitution, againſt 
the attempts of the crown, 337, & ſeq. 341. Is the conſtitu- 
tional balance of the people againſt the crown, 360. At the 
ſame time the only forcible one, 361, 2, 370. Rendered in- 
effectual when lodged in ſeveral diſtin& provincial aſſemblies, 31, 
363» 4, 5. How it might grow to be ſo divided in England, 
366. The granting the Americans their claims would have al- 
tered the Engliſh conſtitution, 367—370. | | 


I OS + 


Temple, fir William, quoted, 6. 

Torture, attempted to be introduced in the r. reign of Henry VI. by 
the dukes of Exeter and Suffolk, 127. Decided to be illegal 
by the judges, 128. 

Treaſon, high, ſtatutes concerning it repealed, 31 „32, 57. How 
trials for caſes of treaſon are to be conducted, 122, 3. 

T ribunes, betray the cauſe of the people, 192, 3, 4. The æra 
of their creation, 231. Their intereſted public eonduct, 2 31 
—236. See Rome. 

| Trial, by jury, revived in the reign of Henry II. 18. How 

to be conducted, 120, & ſeq. Muſt be public, 128. Great 
advantages of this inſtitution, 129, 130. How ſtrictly pre- 

- ſerved in England, 250, 1. Not ſo in Normandy, TR 

and Scotland, 251. See Judicial Power, and Jury. 

| Trials, the manner in which priſoners are tried in foreign coun- 

tries, 116, 117. 

Tucker, dean, 366. | 

Tudors, the great power of the princes of that houſe, 30, 31, 
321. Were not aſſiſted by any armed force, 273, 321. | 


Tully, quoted, 86, 99» 185, = I94, 245, 249, 377. 


P alftein, duke of, cauſed to be ſlain by the Emperor Ferdinand 
l 888-: a 
Verdid, how to be expreſſed, 124. A ſpecial one, what, ibid. 

A paſſage of Coke on the ſubject. | 

W. 

William the Conqueror, ſets aſide the Saxon, and ſubſtitutes the 
feudal government, 6, & ſeq. Poſſeſſed of an uncommonly 
3 authority, 10. What regulations he introduces into 

- ngland, 10, 11. 

Mritrs, political, their ill-judged expreſſions and notions, 170, I. 
Their unwiſe admiration of the cenſorial power in Rome, 207. 
Have not penetrated into the real foundation of the ſcience 

of politics, 332. Have treated it as an occult kind of fcience, 


as natural philoſophy was, in the time of Ariſtotle, 348, 9. 


Anecdote of one, 317. 

Writs, their importance in the Engliſh courts of law, 88, go, 
91, 2. Compared to the Roman Aiones , 88. The 
_ difficulty i in 1 5 new Fg 91, 2. | 
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